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BRIEF FOR APPELLANT. 


This is an appeal from an order entered in the Supreme 
Court of the District of Columbia dismissing the bill of com¬ 
plaint filed by the appellant, the Great Atlantic & Pacific Tea 
Company, hereinafter for convenience called the “A. & P.,” 
against Verner A. Welte, the Sanitary Grocery Company, 
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hereinafter for convenience called the “Sanitary,’’ and Wil¬ 
liam I). West, for preliminary and permanent injunctions. 

The Facts. 

About the 1st of February, 1922, S. Cooper Dawson owned 
a building on I Street X. W., Washington, D. C., divided into 
two store-rooms, numbered 941 and 943. He executed to the 
A. <fc P. a lease for one year, covering premises 943 I Street. 
The A. <fc P. entered into possession of the store on the 1st 
of March, 1922. Its business gradually grew from $330 for 
the first week to $700 for the week ending March 3, 1923 
(R., 47). Of course, there were the dull months of summer, 
but the general trend was sharply and constantly upward. 
When the first lease was about to expire by limitation, a new 
lease was executed and delivered by S. Cooper Dawson to 
the A. & P. for one year from February 1, 1923, with the 
privilege of three yearly renewals. This lease contains the 
following covenant to be performed on the part of the lessor: 

“4. That he will not lease, rent or permit to be 
occupied as a store in which groceries are sold at re¬ 
tail any premises owned or leased by him, or by his 
legal representatives, not now occupied as such a 
store, within a distance of five hundred feet from the 
premises hereby demised, so long as the last-men¬ 
tioned premises are occupied by the lessee. In the 
event of a breach of this covenant, no further rent 
shall be due or payable from the lessee under this 

lease or anv renewal thereof and the lessee shall be 
«/ 

entitled forthwith to full and adequate relief, by 
injunction and otherwise from the consequences of 
such breach’’ (R., 36). 


■ 
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It was provided also that: 

“The provisions of this lease shall bind and shall 
inure to the benefit of the parties hereto and their 
legal representatives. The term legal representa¬ 
tives is used in this lease in its broadest possible mean¬ 
ing and includes, in addition, to executors and ad¬ 
ministrators, every person, partnership, corporation 
or association succeeding to the interest or any part 
of the interest, in or to this lease, or in or to the 
leased premises, of either the lessor or lessee herein, 
whether such succession results from the act of a 
party in interest, occurs by operation of law, or is 
the effect of the operation of law together with act 
of such parties” (R., 37). 

In May, 1923, S. Cooper Dawson sold the building con¬ 
taining the two store-rooms, 941 and 943 I Street, to Verner 
A. Welte. The A. & P. was then in possession. In the con¬ 
tract of sale between S. Cooper Dawson and Welte, dated 
April 6, 1924, and which preceded the actual conveyance to 
Welte, it was provided that the premises were “sold subject 
to the existing leases” (R., 34). On May 17, 1923, Welte 
wrote to the A. & P. and informed it that he had purchased 
the premises from S. Cooper Dawson (R., 39). The figures 

“939” in the latter are in error. Thev should have been 

«/ 

“943.” 

On July 10, 1923, Welte executed a lease to the Sanitary 
for premises 941 I Street as a store in which groceries were 
to be sold at retail for a term of five years beginning on the 
first day of August, 1923 (R., 40). About July 20, the 
officers of the A. & P. learned that the lease from Welte to 
the Sanitary had been executed, and on July 20 its general 
superintendent wrote a letter to Welte protesting against the 
2a 
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lease from him to the Sanitary (R., 43). Welte, realizing 
that he had violated the provisions of the restrictive cove¬ 
nant in the lease to the A. & 1\, sought to obtain a cancella¬ 
tion from the Sanitary of the lease which he had given to it, 
but the Sanitary refused (R., 12). Welte, during the trial, 
was called as a witness for the plaintiff, and he testified that 
before August 1, 1923, the date of the beginning of the 
term of the lease to the Sanitary, he went to see the officers 

of the Sanitarv. He was asked to state the substance of the 
«/ 

conversation between him and the officers of the Sanitary, 
but, upon objection made by counsel for the appellees, the 
court refused to permit him to testify as to that. Exception 
to the court's ruling was duly noted by the appellant’s coun¬ 
sel (R., 45). 

On July 20, Mr. Daly, an officer of the A. & P., informed 
Mr. Edward G. Yonkers, the Vice-President of the Sanitarv, 
of the provisions of its lease with S. Cooper Dawson, covering 
premises 943 I Street. Mr. Yonkers told Mr. Daly that he 
did not think the A. it P. had any right to dictate to the 
Sanitary whether they could open stores; “that he did not 
care what the plaintiff had’’ (R., 46). 

The Sanitary entered into possession of premises 941 I 
Street about August 1, 1923, and conducted the store as one 
in which groceries were sold at retail. Immediately the gross 
business of the A. & P. dropped off, and where, before the 
advent of the Sanitarv, the business of the A. & P. for the 
year 1923 was greater than that of 1921, after August 1, 
1923, the condition was exactly the reverse. For instance, 
the gross business done by the A. & P. for the months of 
August to December, 1922, inclusive, amounted to $13,702, 
while for the same period of time during 1923 it had dropped 


to $11,990. All of this will appear from the schedule found 
on pages 47 and 48 of the record. This reversal of the busi¬ 
ness of the A. & P. was existent, notwithstanding the fact 
that after the coming of the Sanitary the manager of the 
A. & P., at his own expense, employed a little colored boy to 
carry home packages for his customers, a service which he 
had not given before, and, in addition, employed a clerk to 
assist him, so that his customers would not be kept waiting 
too long (R., 49). 

To visualize more clearly the situation, we here set forth 
the business done at the store of the A. & P. for the first 
week of March of the years 1922, 1923, and 1924. 


Date. 1922. 1923. 1924. 

March 3. $330 $700 $502 (R., 47). 


Raymond B. Turner, the manager of the A. & P. at 943 I 
Street, testified as to the serious damage that resulted to the 
business of the A. & P. by reason of the advent of the Sani¬ 
tary into competition next door at 941 I Street. His testi¬ 
mony will be found on pages 47 and 48 of the record. The 
business immediately dropped off, and, although he made 
strenuous efforts—gave additional service to his customers— 
he could not recover the lost volume of business. On direct ex¬ 
amination, the witness was asked if he could state what the 
business would have been if the Sanitary had not come into 
competition at 941 I Street. Objection was made by counsel 
for the appellee, Welte, that the testimony sought to be ad¬ 
duced was too speculative. His objection was sustained, the 
court holding that such testimony would be too speculative 
(R, 49). 
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It was agreed by counsel that Lochrey, one of the plaintiff’s 
witnesses, then serving on a jury, would testify, were he on 
the stand, that he was employed in the selection of locations 
for stores for the A. & P.; that he selected 943 I Street be¬ 
cause there was no competition, and that when he selected 
it it was not in competition with the store of the Sanitary at 
10th and New York Avenue (R., 52). 

During the trial it developed that, after the filing of the 
equity cause, Welte had conveyed the premises in which were 
located the stores 941 and 943 I Street to the appellee, Wil¬ 
liam D. West. By agreement of all the parties, West was 
made a party defendant. He filed his answer and the cause 
proceeded with him as a party defendant (R., 27). 

When this suit was instituted motion was made by the A. 
A P. for a preliminary injunction. After a hearing on the 
motion an order was entered by the court denying the motion 
for preliminary injunction (R., 27). This order was based 
upon the following memorandum of Justice Jennings Bailey: 

“I think that this case is different from the case of 

the Chevy Chase Land Company vs. Poole in several 
respects, and particularly in this: In this instant case, 

the covenants are for the benefit of the business of 
the plaintiff and not for the property; in the other 
case, the covenants were for the benefit of the use of 
the land itself for the benefit of all who might become 
owners of the land. The covenants in the instant 

case do not, in my opinion, run with the land and 
are merely personal. 

“The application for the injunction pendente lite 
will be denied” (R., 26). 
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After a conclusion of the testimony and argument of 
counsel on the final hearing of this cause, Justice Bailey an¬ 
nounced that he was of the same opinion as expressed in his 
memorandum overruling the motion for preliminary injunc¬ 
tion, and that he would sign an order dismissing the bill of 
complaint (R., 53). Subsequently, an order was signed dis¬ 
missing the bill of complaint (R., 28). 

ARGUMENT. 


The argument of the law in this case readily divides itself 
into three heads. 


I. 


The covenant in the lease from S. Cooper Dawson to the 
appellant against leasing by the lessor of other property 
owned by him to a competitor of the lessee was binding upon 
the appellees, Verner A. Welte and William D. West, the 
successors in title. 

II. 


The lower cowrt should have enjoined the further oc¬ 
cupancy by the Sanitary of premises 94-1 I Street so long as 
the lease to the appellant was in force. 

Ill 

The court should have permitted the appellee, Welle, 
when he was a witness for the plaintiff, to testify as to the 
substance of the conversation between him and Edward G. 
Yonkers, Vice-President of the Sanitary. 
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I. 

The covenant in the lease from S. Cooper Dawson to 
the appellant against leasing by the lessor of other 
property owned by him to a competitor of the lessee 
was binding upon the appellees, Verner A. Weltc and 
William D. West, the successors in title. 

At the outset we are met with the question as to whether 
or not the appellees, Verner A. Welte and 'William D. West, 
are bound by the restrictive covenants in the lease from 
S. Cooper Dawson, their predecessor in title, to the A. & P. 
The appellant does not hesitate to admit that it must first 
show that the appellees, Welte and West, are so bound. 

That they are bound, in view of the decisions of the courts 
of this jurisdiction and of Maryland, whence we receive most 
of our law of real property, there is not the slightest doubt. 

In his memorandum opinion at the early stage of this 
cause, the trial justice based his decision on the ground that 
the restrictive covenant in the lease from S. Cooper Dawson 
to the A. & P. was not one running with the land. He says 
that it is a covenant for the benefit of the appellant’s business, 
whatever that means. We do not know what that means, 
except that since the A. & P. is essentially a retail business 
corporation a covenant such as of this character must of 
necessity be a covenant for the benefit of its business. We 
have been unable to find any classification of covenants 
wherein are found covenants in favor of a business. 

It is not clear from the court’s memorandum or anything 
that he has said in the case whether the fact that the cove- 


9 


nant does not run with the land is the ground for holding 
that the appellees Welte and West are not bound by the 
covenant, or whether the Sanitary, the lessee from Welte, is 
not bound by the covenant, and therefore the appellant is 
not entitled to an injunction against the Sanitary. 

Counsel for the appellees at the trial based their claim for 
the nonenforcibility of the restrictive covenant on the ground 
that it did not run with the land and we assume that such 
will be their contention in this court. Whether or not the 
restrictive covenant in the lease from S. Cooper Dawson runs 
with the land is immaterial in this case, because, under the 
decisions, it makes no difference whether it runs or does not 
run with the land. Indeed, in many jurisdictions, certainly 
by the weight of authority, such covenants do run with the 
land, and while we do not base our claim for reversal on 
the ground that the restrictive covenant in the lease is one 
which runs with the land, it might be well to cite from Rul¬ 
ing Case Law and Corpus Juris the following: 

“* * * Covenants restricting the use of prop¬ 

erty are generally held to be covenants running with 
the land; provided, however, they create some interest 
therein. Accordingly, where parties owning adjacent 
lots entered into an agreement, covenanting for them¬ 
selves and their respective heirs, successors, assigns, 
lessees and tenants, that the lots should never be used 
or occupied for any business or public purpose what¬ 
soever, and the defendants took title expressly subject 
to that agreement, it was held that such a covenant 
was valid, and that it was binding upon the successors 
in interest to the parties, although there was no privity 
of estate between the original parties. Restrictions 
are very frequently embodied in covenants relating 
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to the sale of intoxicating liquors on granted or de¬ 
mised premises. While the rule in some American 
jurisdictions and in England is that such a covenant 
is personal, the majority rule in the American states 
and that supported by the best reason is that they 
may very properly run with the land. Whether cove¬ 
nants regulating or restricting the use of the demised 
premises run with the land, depends upon the nature 
of the covenant and the facts of the case. No general 
rule covering all cases can be laid down other than 
one that would be applicable to all covenants, and 
each case must be decided on its own peculiar circum¬ 
stances. Moreover, thovgli the covenant be not of a 
character to run with the land, in the strict legal 
technical sense of that term, it mag nevertheless be 
such as to create a right and an equity in favour of the 
vendor or lessor, and those claiming in his right, as 
against those holding and occupying the land with 
notice, and, on this ground, a court of equity will 
assume jurisdiction and administer relief. * * *” 
7 R. C. L., 1115. 

“Covenants as to Use of Property. —Where the 
necessary requisites to permit a covenant to run with 
the land exist, in the absence of a statute to the con¬ 
trary, covenants as to the use of property will run 
with the land, and frequent application of this rule 
is to be found with respect to covenants in deeds for 
railroad rights of way. So, while it was one of the 
most ancient rules of the common law that all con¬ 
tracts in restraint of trade were void, and while 
covenants in general restraint of trade are personal, a 
different rule prevails with reference to covenants 
which impose a special restraint, and hence covenants 
that the premises shall not be used for certain par- 
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ticular trades or business, such for instance as for the 
sale of intoxicating liquors, or for noxious or offensive 
trades, or business, run with the land. * * *” 

15 C. J., 1251. 

Following the quotation we have just used from Corpus 
Juris, there are mentioned decisions that hold that such 
covenants do not run with the land. We only cite the fore¬ 
going from Ruling Case Law and Corpus Juris to show that 
in some jurisdictions and, indeed, the great weight of author¬ 
ity is that restrictive covenants do run with the land. 

We repeat again that it is unimportant whether or not the 
restrictive covenant in this case runs with the land. In either 
case it is binding on the appellees Welte and West. 

“Appellant, having had notice of the agreement 
when he took title to this property, is in no better posi¬ 
tion than his grantor, for a purchaser with notice of 
the prior equity superior to the rights of his grantor, 
takes his place and he is bound to do that which in 
equity his grantor was bound to do.” 

Kresge vs. Crowley, 47 D. C. Apps., 13. 

“Where a lessor covenants not to carry on a certain 
business in the adjacent premises owned by him or to 
permit to be carried on. and afterwards makes a lease 
of such premises to the defendant who proceeds to 
carry on the prohibited business, the lessor and his 
tenant, who took with actual or constructive notice of 
the covenant will be enjoined from thus violating it.” 
High on Injunctions, 4th. Ed., Sec., 1151-A. 

See: 

Trustees vs. Lynch, 70 N. Y., 440; 26 Am. Rep. 615. 
Hills vs. Miller, 3 P. Chancery, 254; 24 Am. Dec., 

218. 
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Standard Fashion Co. vs. Siegel Cooper Co.., 157 
N. Y., 60. 

Waldorf Astoria Segar Co. vs. Solomon, 109 App. 

Div., 65; aff’d on opinion below, 184 N. Y., 584. 
Bartholdi Realty Co. vs. Robard Realty Co., 156 App. 

Div., 528. 

Jay vs. Richardson, 30 Beav., 563. 

Halloway Bros. vs. Hill (1902), 2 Ch., 612. 

Brigg vs. Thornton (1904), 1 Ch., 386. 

The best statement of the law and one which should be con¬ 
trolling in this jurisdiction in the absence of any decision in 
this jurisdiction directly on the question involved is that of 
Xewbold vs. Peabody Heights Company, 70 Maryland, 493; 
3 L. R. A., 579, decided by'Chief Justice A Ivey when lie was 
sitting on the Court of Appeals of Maryland. He held, in 
speaking of restrictive covenants which were claimed to be 
personal and as not running with the land, as follows: 

“It may be very true that the covenant is not of a 
character to run with the land, in the strict legal tech¬ 
nical sense of those terms; but if it be of a character 
to create a right and an equity in favor of the vendor 
or lessor, and those claiming in his right, as against 
those holding and occupying the land, a court of 
equity will assume jurisdiction and administer relief. 
“This is a well-settled principle, and it has been con¬ 
sidered and applied by this court in two recent cases, 
the case of Thruston vs. Minke, 32 Md., 487, and Halle 
vs. Xewbold , 69 Mu., 265; 12 Cent. Rep., 911, though 
in respect of facts somewhat different from those of 
the present case. But in both of those cases the gen¬ 
eral principle of equity was acted on and fully adopted, 
that a restrictive covenant entered into between a 



13 


vendor and a vendee, or lessor and lessee, in respect to 
the manner of using the property, would be enforced 
by a court of equity, as against the vendee or lessee, 
and his assigns, without respect to the question as to 
whether the covenant did or did not, in a legal sense, 
run with the land. The relief may be furnished 
either by way of injunction, or upon application for 
specific performance, according to the circumstances 
of the case calling for the exercise of equitable juris¬ 
diction. 

“In the leading case upon this subject, that of Tulle 
vs. Moxhay, 2 Phill. Ch., 774, it was held that a 
covenant between a vendor and a purchaser, on the 
sale of land, that the purchaser and his assigns should 
use or abstain from using the land in a particular 
way, would be enforced in equity against all subse¬ 
quent purchasers with notice, independently of the 
question whether it be one which ran with the land 
so as to be binding upon subsequent purchasers at 
law. In that case the principle, as applied by courts 
of equity, is stated by Lord Chancellor Cottenham 
with such admirable clearness that we cannot do better 
than to quote his language. He said: 

“ ‘Here is no question about the contract; the 
owner of certain houses in the square sells the land 
adjoining with a covenant from the purchaser not to 
use it for any other purpose than as a square garden, 
and it is now contended, not that the vendee could 
violate that contract, but that he might sell the piece 
of land, and that the purchaser from him may violate 
it without this court having any power to interfere. 
If that were so it would be impossible for an owner of 
land to sell part of it without incurring the risk of 
rendering what he retains worthless. It is said that the 
covenant being one which does not run with the land, 
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this court cannot enforce it; but the question is, not 

whether a party shall be permitted to use the land in 

* & 

a manner inconsistent with the contract entered into 
by his vendor, and notice of which he purchased. Of 
course, the price would be affected by the covenant, 
and nothing could be more inequitable than that the 
original purchaser should be able to sell the property 
the next day for a greater price, in consideration of 
the assignee being allowed to escape from the liability 
which he had himself undertaken. That the ques¬ 
tion does not depend upon whether the covenant was 
with the land is evident from this; that if there was 
a mere agreement and no covenant, this court would 
enforce it against a party purchasing with notice of 
it; for if an equity is attached to the property by the 
owner no one purchasing with notice of that equity 
can stand in a different situation from the party from 
whom he purchased .’ 

“The principle thus clearly stated has been applied 
in a great variety of cases for restricted covenants and 
agreements, both in English and American coarts; 
and they all concur in holding that whoever pur¬ 
chases land upon which a former vendor or lessor has 
imposed an easement, charge or restriction in the 
manner of its use such as would be enforced by a court 
of equity as against his vendee, the party purchasing 
the land with notice will take it subject to such ease¬ 
ment, charge or restriction, however created. De 
Mattos vs. Gibson, 4 De G. & J., 282; Wilson vs. Ilart, 
L. R. 1 Ch. Ap., 463; Catt vs. Tourle, Law Rep. 4 Ch. 
Ap., 654; Whitney vs. Union R. Co., 11 Gray, 359; 
Columbia College vs. Lynch, 70 N. Y., 440.” 

The language of the lease from S. Cooper Dawson to the 
plaintiff in error showed that it was the intention of the 
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parties to bind their successors in title, because this language 
was used: 


“The provisions of this lease shall bind and shall 
enure to the benefit of the parties hereto and their 
legal representatives. The term legal representatives 
is used in this lease in its broadest possible meaning, 
and includes in addition to executors, administrators, 
every person, partnership, corporation or association 
succeeding to the interest, or to any part of the interest 
in or to this lease, or in or to the leased premises, of 
either the lessor or lessee herein, whether such suc¬ 
cession results from the act of the parties in interest, 
occurs by operation of law, or is the effect of the 
operation of law together with the act of such party.” 

It is clear, therefore, from the facts and the law applicable 
to them that the appellees Verner A. Welte and William D. 
West were bound by the restrictive covenant in the lease 
from S. Cooper Dawson to the A. & P. 

II. 

The lower court should have enjoined the further 
occupancy by the Sanitary of premises 941 I Street so 
long as the lease to the appellant was in force. 

The lower court should have granted the appellant a pre¬ 
liminary and permanent injunction against the Sanitary, 
enjoining it from the further occupancy of premises 941 I 
Street. The equities of the Sanitary are not superior to those 
of the appellees Welte and West. 

The principles involved in this case are the same that were 
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present in Chevy Chase Land Company and Sanitary Grocery 
Co. vs. Poole, 48 App. D. C., 400. Indeed, the facts in both 
cases are almost the same. The Chevy Chase Land Company 
case was No. 3163 of the April term, 1918, and a careful study 
of the transcript of record in that case will disclose the follow¬ 
ing facts (in referring to the Chevy Chase Land Company 
case, pages in that transcript of the record will be indicated 
by the prefixing of the letters “C. C. L. Co. R.” before the 
number of the page to which reference is made) : 

One Poole purchased from the Chevy Chase Land Com¬ 
pany parcel 37 on the east side of Connecticut Avenue. On 
the west side of Connecticut Avenue, directly opposite Poole’s 
property, was parcel 38/3 owned by the Chevy Chase Land 
Company. This property was never restricted or dedicated 
as an exclusively residential area by any deed or other instru¬ 
ment, or by any record whatsoever. However, when Poole 
purchased his property, he was told by an agent of the Chevy 
Chase Land Company that parcel 38/3 was a restricted resi¬ 
dential area. The Chevy Chase Land Company had adver¬ 
tised that the whole sub-division of Chevy Chase was a strictly 
residential section. However, if any one had searched the 
land records of the District of Columbia they would not 
have found any record of a covenant affecting parcel 38/3. 
After Poole had purchased the property, a lease was made 
from the Chevy Chase Land Company to the Sanitary cover¬ 
ing a portion of parcel 38/3, which was to be improved by a 
small brick store building for occupancy by the Sanitary. 
In the lease in Chevy Chase Land Company case the lessor 
demised and let unto the lessee the premises described therein 
(C. C. L. Co. R., 71). In the lease in the present case the 
lessor Welte lets and leases to the lessee, the Sanitary, the 
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premises 941 I Street (R., 40). The lease in the Chevy 
Chase Land Company case created the same estate in the 
Sanitary as the lease in the present case. If anything, the 
former lease was stronger in its terms. 

After the lease from the Chevy Chase Land Company to 
the Sanitary had been executed, but before the Sanitary took 
actual possession, suit was instituted by Poole against both 
the Chevy Chase Land Company and the Sanitary. While it 
is true that the bill of complaint in the present ease was filed 
a few days after the Sanitary had gone into possession of 
premises 941 I Street, the fact, however, is that ten days 
before the Sanitary went into possession it was notified by the 
agents of the appellant of the existence of a restrictive cove¬ 
nant affecting the premises 941 I Street (R., 46). In the 
Chevy Chase Land Company case, it is alleged, in paragraph 
13 of the bill of complaint, that when the plaintiffs there 
learned that a store was about to be erected on parcel 38/3 
they notified the land company, but it is not stated that they 
notified the Sanitary (C. C. L. Co. R., 15). In the Chevy 
Chase Land Company case the Sanitary interposed the same 
defense as it interposes here, namely, that it entered into the 
lease without any “notice of any restriction or objection to 
the use of the premises for store purposes” (C. C. L. Co. 
R, 22). 

The Chevy Chase Land Company, in its answer to the bill 
of complaint, alleged that the land on which the store was 
then being erected was not restricted (C. C. L. Co. R., 19 & 
‘20). To the same effect, Mr. Stellwagen, of the Land Com¬ 
pany, testified that the property on which the store was being 
erected was without the restricted area (C. C. L. Co. R., 68). 
Notwithstanding the fact that the Sanitary had no notice of 
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the restrictive covenant on parcel 38/3, a preliminary injunc¬ 
tion was granted in that case (C. C. L. Co. R., 17). The 
Chevy Chase Land Company case proceeded to trial. Mr. 
Yonkers testified in that case for the Sanitary, as he did in 
the present case. Among other things, he said: 

“I was not informed or advised in any way by 
anybody at the time of entering into this lease that 
there was any restriction on placing stores on this 
parcel. I hadn’t the slightest idea that there was” 
(C. C. L. Co. R., 74). 

Notwithstanding the fact that the Sanitary had no notice 
of the restrictive covenant, a permanent injunction was 
granted against the land company and the Sanitary, enjoin¬ 
ing them from proceeding any further with the construction 
of the proposed store building on parcel 38/3 (C. C. L. Co. 
R., 23). The case was appealed, and the 9th assignment of 
error was as follows: 

“The court erred in not holding that the de¬ 
fendant, Sanitary Grocery Company, was entitled, as 
grantee for value without notice, to enforce the com¬ 
pletion of said store building and to use and occupy 
the same under the terms of this lease” (C. C. L. Co. 
R., 25). 

The appeal was taken on behalf of both the Chevy Chase 
Land Company and the Sanitary, and this court affirmed the 
lower court in every respect. It was held that there was a 
restrictive covenant in favor of the Pooles, and that “the 
grocery company contracted to lease the proposed store build- 



ing when erected, but it is not contended or shown that its 
equities are superior to those of the land company. ,, 

That the facts of the two cases are almost the same will 
appear from the following parallel: 


Chevy Chase Land Company 
Case. 

A restrictive covenant not run¬ 
ning with the land in favor 
of Poole. 

Sanitary had no notice of the 
covenant at the time of the execu¬ 
tion and delivery to it of lease 
to store. 

Sanitary was notified of re¬ 
strictive covenant before taking 
possession of store. 

Suit was filed for preliminary 
and permanent injunction. 

Answer of Sanitary set up de¬ 
fense that Sanitary took lease 
without notice of restrictive cov¬ 
enant. 

Temporary injunction was 
granted restraining Sanitary and 
Chevy Chase Land Company. 

Yonkers, of the Sanitary, testi¬ 
fied that the Sanitary had no 
knowledge of the restrictive cov¬ 
enant before receiving lease, but 
did know of such covenant before 
taking possession of leased 
premises. 

Permanent injunction was 
granted restraining the Sanitary 
and the Chevy Chase Land Com¬ 
pany. 

This court held that the Sani¬ 
tary’s equities were not superior 
to those of the land company. 


Present Case. 

A restrictive covenant not run¬ 
ning with the land in favor of 
the A. & P. 

Sanitary had no notice of the 
covenant at the time of the ex¬ 
ecution and delivery to it of the 
lease to store. 

Sanitary w’as notified of re¬ 
strictive covenant before taking 
possession of store. 

Suit was filed for preliminary 
and permanent injunction. 

Answer of Sanitary sets up de¬ 
fense that Sanitary took lease 
without notice of restrictive cov¬ 
enant. 

Temporary injunction was not, 
but should have been granted re¬ 
straining Sanitary and Welte. 

Yonkers, of the Sanitary, testi¬ 
fied that the Sanitary had no 
knowledge of the restrictive cov¬ 
enant before receiving the lease, 
but did know of such covenant 
before taking possession of the 
leased premises. 

Permanent injunction was not, 
but should have been, granted re¬ 
straining the Sanitary and Welte. 

The appellant here contends 
that the Sanitary’s equities are 
not superior to those of Welte. 
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It was contended below by counsel for the appellees, and 
it was held by the trial court, that the decision in the Chevy 
Chase Land Company case is not controlling here for the 
reason that in the present case the covenant is not one that 
runs with the land, while in the Chevy Chase Land Company 
case it was claimed the covenant did run with the land. The 
error of the counsel for the appellees and the trial court 
consists in this; that the covenant in the Chevy Chase Land 
Company case was one that ran with the land. What this 
court held was that the Chevy Chase Land Company, having 
held out to Poole and others purchasing property under 
similar circumstances that parcel 38/3 was a restricted resi¬ 
dential area, the courts would not permit them thereafter to 
say that it was not restricted. It was nothing but a plain 
case of estoppel. True it was that there was a charge or a 
restriction upon parcel 38/3 in favor of Poole and others 
purchasing property from the Chevy Chase Land Company 
under similar circumstances, but these persons were the only 
ones who could take advantage of such a restriction or charge 
upon parcel 38/3. The restriction or charge was not a 
covenant running with the land any more than is the re¬ 
strictive covenant in the present case. 

III. 

The court should have permitted the appellee Welte, 
when he was a witness for the plaintiff, to testify as to 
the substance of the conversation between him and 
Edward G. Yonkers, Vice-President of the Sanitary. 

The appellee Welte in his answer to the bill of complaint 
admitted that before the Sanitary took possession of premises 
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> 941 I Street, he had called upon the Sanitary and offered 

to release it from its obligations under the lease. True 
he disclaims any admission that he wrongfully entered into 
the lease, but the fact remains that he did call upon the 
officers of the Sanitary. He was, of course, a witness hostile 
to the appellant, and just what he said to the officers of the 
Sanitary and just what the officers of the Sanitary said to 
him could only be adduced by putting the appellee Welte on 
the stand. It was highly important to the proper determina¬ 
tion of this cause to know what passed between Welte and 
the officers of the Sanitary. Considering all the facts in the 
case, we contend that the court committed prejudicial error 
in not permitting the witness Welte to testify to such con¬ 
versation. 

Conclusion. 

We contend that the low r er court should have granted a 
preliminary and permanent injunction against the appellees 
restricting the use and occupancy of premises 941 I Street so 
long as the appellant should occupy premises 943 I Street 
under the provisions of its lease with the former owner of the 
property. Failing to do this, the trial court erred, and for 
such error this cause should be reversed. 

Respectfully submitted, 

HUGH H. OBEAR, 

JO. V. MORGAN, 
Attorneys for the Appellant 

DOUGLAS, OBEAR & DOUGLAS, 

Of Counsel. 
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No. 4194. 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY, 

a Corporation, Appellant, 

v. 

VERNER A. WELTE, SANITARY GROCERY COM¬ 
PANY, a Corporation, and WILLIAM D. WEST, 
Appellees. 


BRIEF FOR APPELLEES YERNER A. WELTE AND 

WILLIAM D. WEST. 


The facts in this case are simple; the law applicable to 
those facts equally simple. 

The Facts. 

One S. Cooper Dawson (not a party to this suit) being the 
owner of a building containing apartments over two adjoin¬ 
ing stores at 941 and 943 I St. N. W., this city, leased one of 

2 ; 



9 


the stores, 043 I St., to the appellant, The Great Atlantic and 
Pacific Tea Co., a corporation (hereinafter called the A. & P.). 
Neither the original lease nor any renewal thereof was 
recorded among the land records of the District of Columbia. 
The lease employed was a printed form prepared and adopted 
by the said lessee, and is set out in extenso at record page 4 
et *'q. This lease will be analyzed hereafter. 

On the 14th of May, 1023, Dawson conveyed the property 
to the appellee, Yerner A. Welte, the deed to Welte being 
the usual form deed, locally employed, and contained noth¬ 
ing restricting the free and unencumbered use of said prop¬ 
erty (Rec., 14). An examination of the land records failed 
to show any restrictions (Rec., 12). 

The store at 041 I St. having become vacant, it was leased 
by Welte to the appellee, the Sanitary Grocery Co. (Rec., 
20), which had been for many years and was then conduct- 
ing one of its chain of stores at 10th St. and New York Ave. 
N. W., just around the corner from the said property de¬ 
mised and within a distance of about 280 feet (Rec., 10). 
The Sanitary Grocery Co. recorded its lease and took posses¬ 
sion of the premises at 041 I St. N. W. July 18th, 1023. At 
that time the appellant was operating not only the store at 
943 I St., but also a store at 741 9th St., being at the corner 
of 9th and I Sts. N. W. 

A letter, received by Welte about July 20, 1923, from the 
General Superintendent of the appellant Company was the 
first direct and actual knowledge of Welte of the terms of 
the lease between Dawson, Welte’s grantor and the Great 
Atlantic and Pacific Tea Co. (Rec., 11) and this knowledge 
was subsequent to the execution, delivery and recordation 
of his lease with the Sanitary Grocery Co., and subsequent 
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to the taking of possession of 941 I St. by the Sanitary 
Grocery Co. No evidence was offered by appellant at the 
trial of this case to prove actual knowledge by Welte of the 
Atlantic and Pacific Tea Co. lease. 

Thereafter appellant filed this suit for an injunction and 
for such damages against Welte as the Court might find had 
been suffered by the appellant by reason of the alleged viola¬ 
tion by Welte of the terms of the aforesaid lease between 
the A. & P. and the said Dawson. A preliminary injunction 
was denied by the Court on the ground that the restrictive 
covenants of the appellant's lease were merely personal, bind¬ 
ing only on Dawson, the original lessor, but not on Welte, 
his grantee, and that the covenants were for the benefit of the 
business of the A. & P. and not for the benefit of the prop¬ 
erty leased (see memorandum opinion of Bailey, J., Rec., 
20). The case came on regularly to be heard and the bill 
was dismissed. This appeal followed. In the meanwhile, in 
October, 1923, the appellee, Wm. D. West, had acquired the 
property from Mr. Welte. 

The Lease. 

The lease sued on is a renewal of an original lease and, as 
stated, is a form prepared by the appellant. It is therefore to 
be most strictly construed against the appellant. 

Jaselli v. Simmons, 39 W. L. R., 618. 

Il was an indenture between S. C. Dawson, as lessor, and 
the appellant herein, as lessee, and was divided into essen¬ 
tially four parts: One, the agreements of the lessee; two, the 
agreements of the lessor; three, the agreements of both lessee 
and lessor; four, general clauses. In paragraph four of the 
lease (Rec., 6) Dawson as lessor agreed as follows: 
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“4. That he will not lease, rent or permit to be 
occupied as a store in which groceries are sold at retail 
any premises owned or leased by him, or by his legal 
representatives, not now occupied as such a store, 
within a distance of five hundred feet from the prem¬ 
ises hereby demised, so long as the last mentioned 
premises are occupied by the lessee. In the event of 
a breach of this covenant, no further rent shall be due 
or payable from the lessee under this lease or any 
renewal thereof, and the lessee shall be entitled forth¬ 
with to full and adequate relief, by injunction or 
otherwise from the consequences of such breach of 
covenant.” 

The lease also contains the following provision: 

“The provisions of this lease shall bind and inure 
to the benefit of the parties hereto and their legal 
representatives. The term legal representatives is 
used in this lease in its broadest possible meaning and 
includes, in addition to executors and administrators, 
every person, partnership, corporation or association 
succeeding to the interest, or to any part of the inter¬ 
est, in or to this lease, or in or to the leased premises, 
of either the lessor or lessee herein, whether such suc¬ 
cession results from the act of a party in interest, 
occurs by operation of law, or is the effect of the 
operation of law together with the act of such party. 
Feminine or neuter pronouns shall be substituted for 
those of the masculine form, and the plural shall be 
substituted for the singular number in any place or 
places herein in which the context may require such 
substitution or substitutions.” 



Questions Presented by the Case. 

Two questions are presented by this case: 

One. Is the appellant entitled to equitable relief by way 
of injunction? 

Two. Is the appellant entitled to money damages from 
Welte and/or his successor West? 

ARGUMENT. 

ONE. The appellant is not entitled to equitable relief 
by way of injunction. 

(A) Against the Sanitary Grocery Co., because it was 
a bona fide purchaser of the term in 941 I St. and is not 
bound by appellant’s lease, of which it had no notice 
until after it had taken possession of the premises at 
941 I St., on July 18, 1923. 

(II) Against any of the appellees, because the cove¬ 
nant in the lease of the A. & P. (Par. 4, Rec., 0) which 
purported to forbid leases to its competitors did not 
bind the land in the hands of subsequent owners, is un¬ 
lawful, unreasonable and inequitable, and is personal to 
the lessor Dawson, who is not a party to the record. 

TWO. The appellant is not entitled to money damages 
from Welte and/or West because Daw son’s covenant not 
to lease to competitors of the Atlantic and Pacific Tea 
Co. was personal to Dawson (not a party to the record 
here) and was void as an unreasonable restraint of trade. 



POINT ONE. 


The appellant is not entitled to equitable relief by 
way of injunction. 

(.1) Against the Sanitary Grocery Co., because it was a 
bona fide purchaser of the term at 9Jfl I St., and is not bound 
by the unrecorded A. A P. lease of which it had not notice. 

The Sanitary Grocery Co. went into possession on July 
18th, 1923, and immediately began to expend money, ma¬ 
terial, and the labor of its employees in preparing the prem¬ 
ises for the grocery business (Rec., 24). It had no notice of 
the unrecorded A. A P. lease (Rec., 46). No notice is claimed 
by appellant to have been given to the Sanitary prior to July 
20th and this was too late to destroy the Sanitary's status as 
a bona fide purchaser of the term, and the A. & P. cannot 
claim relief inconsistent with that status. 

This point will doubtless be developed at greater length 
in ihe brief for the appellee, the Sanitary Grocery Co., and 
reference is made to it here for the completeness of the 
argument. 

(B) Against either the Sanitary Grocery Co. (apart from 
its status of a bona fide purchaser of the term) and against 
Welte and/or West, because the covenant (par. Jf, Rec. 0) 
in the A. A P. lease which purported to forbid the lessor 
from basing, n oting, or permitting to be occupied as a store 
in which groceries are sold at retail any premises owned or 
leastd by the lessor or his legal representatives, etc., did not, 
bind the land in the hands of subseejuent owners, but was 



merely collateral to the land, and did not touch or concern 
the thiny demised. 

In the discussion of this point it will he necessary to refer 
to the doctrine of covenants running with the land and to its 
companion doctrine of restrictive covenants or equitable ease¬ 
ments or servitudes, as developed from the case of Tulle v. 
Moxhay, 2 Phil. Ch., 774. The ordinary distinction taken 
between these two doctrines is that for covenants running 
with the land, as developed from Spencer’s case, 5 Rep. lib 
A, 1 Smith’s Leading Cases (7th Am. Ed., 217), there must 
be privity of estate, while in equitable servitudes there is no 
privity of estate. Apart from this there is little difference; 
in both there must be an intent to have the burden run, the 
person to be charged must have notice, if there is a record¬ 
ing system, and the covenant must touch or concern the 
land and must not fasten fanciful incidents on land. With 
this thought in mind the authorities cited in appellant's 
brief are easily distinguishable from the case at bar, as will 
he shown hereafter. 

Beasley v. Texas & Pacific Ry. Co., 191 U. S., 492. 

In the case at bar the question of an alleged equitable 
servitude is claimed to be involved, because there is no privity 
of estate between the parties in respect to 941 I St., the prop¬ 
erty sought to be burdened by the servitude. The sine qua 
non of both doctrines is that the covenant must touch or con¬ 
cern the land without fastening fanciful burdens on it (Beas¬ 
ley case, supra). Failure to meet this requirement makes 
the alleged equitable servitude in the lease at bar ineffective 
to bind the land spoken of as 941 I St. and now leased to the 
Sanitary Grocery Co. It is not enough that the restrictive 


8 


clause touches or concerns the owner of the land or the 
occupant of the land. The restriction here involved is one 
against other land of the owner, within 500 feet of the store 
demised to the appellant, and not the property demised. The 
non-competitive clause does not touch or concern the prem¬ 
ises leased by appellant, to-wit, 943 I St.; the covenant, there¬ 
fore, does not burden the other land of these appellees, to-wit, 
941 1 St. 

In Beasley v. Texas & Pacific I\y. Co., 191 U. S., 492, the 
covenant was ‘‘that the grantee or its assigns shall not build 
* * * or establish any other depot along the line of said 

railroad within three miles north or south of the one stipu¬ 
lated for.’’ The defendant purchased the road from the 
grantee “subject to the obligations and stipulations contained 
in*’ the act of sale. It then constructed a depot on the road 
within a mile and a fraction of the one stipulated for at Uni. 
The bill was dismissed and the dismissal affirmed bv the 
Supreme Court. The Court, speaking through Mr. Justice 
Holmes, said: 

“We assume that if the plaintiff's grantee had built 
the structure it would have broken its agreement. We 
also assume, for the purpose of the case, without de¬ 
ciding, that the contract, as a contract, is not void, 
although similar contracts have been pronounced 
void in some of the cases cited below. On these 
assumptions the question is how far the burden of 
that agreement passed to the defendant, and whether, 
at least as against the defendant, equity will require 
it to be specifically performed. 

“Such a liability, wherever asserted, would have to 
be worked out, if at all, in terms of easement, cove¬ 
nant running with the land, implied contract or 
equitable restriction/’ 
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After considering the matter under the Louisiana Code, 
the case having gone up from the Western District of 
Louisiana, the Court says: 

“Apart from the peculiarities of the Louisiana law, 
there would be almost equal difficulty in regarding 
the agreement as a covenant the burden of which ran 
with the land according to principles of the common 
law, and for substantially the same reason. It is true 
that the covenant is negative, but it does not benefit 
the use and occupation of the plaintiff’s land phy¬ 
sically and is not intended to. IT IS INTENDED 
SIMPLY TO IMPROVE THE MARKET VALUE 
OF THAT LAND BY GIVING TO IT A RIGHT 
NOT TO BE COMPETED WITH IN THE WAY 
OF RAILWAY CONVENIENCES. Norcross v. 
James, 140 Mass., 188, 192, 2 N. E. 946. As to an 
implied contract, that would be a fiction, and the 
plaintiff’s rights, so far as the question of policy is 
concerned, would not be enlarged by adopting that 
form. See Lincoln v. Burrage, 177 Mass., 378, 380; 
52 L. R. A., 110; 59 N. E., 67. 

“Whether the true theory of equitable restrictions 
is the same as that of covenants running with the 
land, or different as their historical antecedents are 
different in part, it would seem that the two have 
somewhat similar limits. With regard to injunctions, 
we see in art. 298, 3, of the Code of Practice, cited by 
the plaintiff, no reason to suppose that the law of 
Louisiana is peculiar in any way affecting the present 
case. Whatever the form which the attempt to re¬ 
strict may take, obviously it is not desirable to allow 
large tracts of land to be tied up and cut off from 
the ordinary incidents of ownership, according to 
the invention of the owner, in perpetuity, in favor 
of other large tracts which may come by division into 

2; 
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many hands. La. Rev. Civil Code, art. 656 (652). 
See Parish v. Municipality, No. 2, 8 La. Ann., 145, 
160. If such restrictions should he enforced without 
limit in equity as against all purchasers with notice, 
the practical result would be an unlimited extension 
of easements; since notice always can he secured by 
registration. Easements hitherto have been con filled 
pretty narrowly,'both in quality and in space. Equi¬ 
table relief has been refused by a covenant by a 
grantee not to open or work a quarry upon his land 
adjoining the land conveyed, in a suit between assign¬ 
ees of the original grantor and grantee. IT WAS A 
MERE COVENANT AGAINST COMPETITION. 
Norcross v. James, 140 Mass., 188; 2 N. E., 946. On 
the other hand, a covenant by a grantee not to sell 
sand from half an acre was enforced against the 
grantee’s son and grantee in favor of the grantor in 
Hodge v. Sloan, 107 N. Y., 244; 17 N. E., 335, and 
in old times it would seem that a covenant in connec¬ 
tion with a gift of a mill in Tenbury not to raise 
another mill in Tenbury might have been enforced 
against the heir of the covenantor. Y. B. 5 Edw. 
Ill, 57, pi. 71; S. C. 7 Edw. Ill, 65 pi. 6, 7. Of 
course, there are numberless cases in which contracts 
have been enforced which in a more immediate sense 


affected the occupation and enjoyment of the quasi 
dominant land. It is to be noted, too, that the restric¬ 
tion is confined to a narrow strip, which very likely 
might have been subjected to a servitude of way. 

‘‘We do not think it necessary to decide whether 
the foregoing general considerations would be enough 
to prevent the burden of this agreement falling on 
the defendant, or whether the allegation which has 
been quoted, and which means no more than that the 
defendant bought with notice, is enough to establish 
a relation of contract or quasi contract between the 
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parties. There are more specific obstacles in the way 
of the bill. Whether a railroad station shall be built 
in a certain place is a question involving public 
interests. Assuming that a contract like the present is 
valid as a contract, and making the more debatable 
assumption that the burden of the contract passed to 
a purchaser with notice, it docs not follow that such 
a contract will be specifcallij enforced. Illegality 
apart, a man may make himself answerable in dam¬ 
ages for the happening or not happening of what 
event he likes. But he cannot secure to his con¬ 
tractor the help of the court to bring that event to 
pass, unless it is in accordance with policy to grant 
that help. To compel the specific performance of 
contracts still is the exception, not the rule, and courts 
would be slow to compel it in cases where it appears 
that paramount interests will or even may be inter¬ 
fered with, by their action. It has been intimated by 
this court that a covenant much like the pi'esent 
should nut be enforced in equity, and that the rail¬ 
road should be left at liberty to follow the course 
which its best interests and those of the public de¬ 
mand. (Citing cases.) (Italics ours.) 

Another instructive case in point is that of the Consoli¬ 
dated Arizona Smelting Co. v. Hinchman, 212 Fed., 81*1 
(C. C. A.), reversing 198 Fed., 907 (petition for writ of 
certiorari denied by U. S. Supreme Court, 239 U. S., 640). 
In that case the Circuit Court of Appeals said: 

P. 822: “It does not follow because a covenant 
touches and concerns the owner of land that it touches 
and concerns the land itself. It is not enough that 
a covenant is to be performed by him who owns the 
land; it must affect the mode of occupation or enjoy¬ 
ment of the land. Nor is mere intention that a cove- 
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nant shall run enough to make a covenant touch and 
concern the land. This must be determined from 
the subject matter. It must be ‘capable in its own 
nature' of running with the land. 1 Smith’s L. C. 
(7th Am. Ed.) pp. 217, 221, 226, 190, 191; Sims 
on Real Covenants 115 * * * 

P. 823: “ We think the true view of this covenant 
is that it does not touch or concern the land, hut docs 
concern a versonal business. Mr. Sims in his book 
on Real Covenants, at page 109 et scq. refers to this 
topic, and collects the decisions, and even should 
it be found that this covenant does in fact touch 
and concern the land, there would still remain the 
question whether in any event the burden of the 
covenant can run so as to charge the assigns of 
the covenantor. * * * It seems to be well set¬ 

tled in England that a covenant of the character of 
that now before us does not run with the land and 
is not enforceable at law or in equity in such a way 
as to require a successor in title to the covenant, who 
lias entered into no covenant, to expend sums of 
money in accordance with what the original covenan¬ 
tor bound himself to do. ,} (Citing Hayward v. Bruns¬ 
wick Bldg. Society, 8 Q. B. L)., 403; Austerberry v. 
Oldham, 29 Ch. D., 750.) 

P. 824: “In the District Court the question whether 
the covenant ran with the land was not decided, but 
the case was determined for the complainant on the 
ground that an equitable charge existed even if the 
covenant did not run with the land. We are unable 
to see any ground upon which a court of equity can 
charge the appellant unless there was a legal cove¬ 
nant which ran with the land or an agreement ex¬ 
pressly charging the land (Italics ours.) 
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The basic case is known as Spencer a case, decided in 1583, 
reported as 5 Coke or Rep. 16 A, 1 Smith’s L. C., and the 
resolution or principle governing the case at bar is as follows: 

“It was resolved that in this case, if the lessee had 
covenanted for him and his assigns, that they would 
make a new wall upon some part of the thing demised, 
that for as much as it is to be done upon the land 
demised, that it should bind the assignee; for al¬ 
though the covenant doth extend to a thing to be 
newly made, yet it is to be made upon the thing 
demised, and the assignee is to take the benefit of it, 
and therefore shall bind the assignee by express 
words. So on the other side, if a warranty be made 
to one, his heirs and assigns, by express words, the 
assignee shall take benefit of it, and shall have a 
Warrantia Chartoe, F. N. B. 135, & 9 E. 2 Garr’de 
Charters 30, 36 E. 3. Garr. 1, 4 H. 8 Dyer 1. But 
although the covenant be for him and his assigns, 
yet if the thing to be done be merely collateral to the 
land, and doth not touch or concern the thing de¬ 
mised in any sort, there the assignee shall not be 
charged. /Is if the lessee covenants for him and his 
assigns to build a house upon the land of the lessor 
rvhich is no parcel of the demise, or to pay any col¬ 
lateral sum to the lessor, or to a stranger, it shall not 
bind the assignee, because it is merely collateral, and 
in no manner touches or concerns the thing that was 
demised, or that is assigned over; and therefore in 
such case the assignee of the thing demised cannot 
be charged with it, no more than any other stranger.” 
(Italics ours.) 

The leading American decision is that of Norcross v. 
James, 140 Mass., 188, the opinion being written by Mr. 
Justice Holmes, now of the Supreme Court of the United 



States (cited with approval in Beasley v. Texas & Pacific Rv. 
Co., 191 U. S., 492, 496). 


In this case Kibbe conveyed to one Flint a valuable quarry 
in Longmeadow, bounded by other land of the grantor, with 
the covenants as follows: “And I do for myself, my heirs, 


executors and administrators, covenant with the said Flint, 


his heirs and assigns, that I am lawfully seised in fee of the 
afore-granted premises, that they are free of all incum¬ 
brances, that I unit not open or work', or allow any person or 
persons to open or work, any quarry or quarries on my farm 
or premises in said Longmeadow.” Norcross, plaintiff, ac¬ 
quired Flint's interest; James, defendant, acquired the in¬ 
terest of Kibbe in the surrounding land, and began quarry¬ 
ing stone on his land, like that quarried by the plaintiff, and 
the plaintiff brought a bill in equity for an injunction. 

The Court said: 


' The question remains, whether, even if we make 
the further assumption that the covenant was valid 
as a contract between the parties, it is of a kind which 
the law permits to be attached to land in such a sense 
as to restrict the use of one parcel in all hands for 
the benefit of whoever may hold the other, whatever 
the principle invoked. For equity will no more 
enforce every restriction that can be devised, than 
the common law will recognize as creating an ease¬ 
ment every grant purporting to limit the use of land 
in favor of other land. The principle of policy ap¬ 
plied to affirmative covenants applies also to negative 
ones. They must ‘touch or concern / or ‘extend to the 
support of the thing’ conveyed. 5 Rep. 16 a 24 b. 
They must be ‘for the benefit of the estate.’ Cockson 
v. Cock, ubi supra. Or, as it is said more broadly, 
new and unusual incidents cannot be attached to 


15 


land, by way either of benefit or of burden. Keppel 
v. Bailey, 2 Myl. & K., 517, 535; Ackroyd v. Smith, 
10 C. B., 164; Hill v. Topper, 2 H. & C., 121. 

“The covenant under consideration, as it stands 
on the report, falls outside the limits of this rule, 
even in the narrower form. In what way does it 
extend to the support of the plaintiff’s quarry? 11 
DOES NOT MAKE THE USE OR OCCUPATION 
OF IT MORE CONVENIENT. IT DOES NOT IN 
ANYWAY AFFECT THE USE OR OCCUPA¬ 
TION; IT SIMPLY TENDS INDIRECTLY TO IN¬ 
CREASE ITS VALUE, BY EXCLUDING A COM¬ 
PETITOR FROM THE MARKET FOR ITS 
PRODUCTS. If it be asked what is the difference 
in principle between an easement to have land un¬ 
built upon, such as was recognized in Brooks v. Rey¬ 
nolds, 106 Mass., 31, and an easement to have a 
quarry left unopened, the answer is, that, whether a 
difference of degree or of kind, the distinction is 
plain between a grant or covenant that looks to direct 
physical advantage in the occupation of the dominant 
estate, such as light and air, and one which only 
concerns it in the indirect way which we have men¬ 
tioned. The scope of the covenant and the circum¬ 
stances show that it is not directed to the quiet enjoy¬ 
ment of the dominant land. 

“Again, this covenant illustrates the further mean¬ 
ing of the rule against unusual incidents. If it is of a 
nature to be attached to land, as the plaintiff con¬ 
tends, it creates an easement of monopoly—an ease¬ 
ment not to be competed with,—and in that interest 
alone a right to prohibit an owner from exercising 
the usual incidents of property. It is true that a 
man could accomplish the same results by buying 
the whole land, and regulating production. But it 
does not follow, because you can do a thing in one 
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way, that you can do it in all; and we think that, if 
this covenant were regarded as one ivhich hound all 
subsequent owners of the land to keep its products 
out of commerce, there would he much greater diffi¬ 
cult!/ in sustaining its validity than if it should he 
treated as merely personal in its burden. Whether 
the latter is its true construction, as well as its only 
legal operation, and whether so construed, it is or is 
not valid, are matters on which we express no opinion. 
See f urther Brewer v. Marshall, 4 C. E. Green, 537; 
Taylor v. Owen, 2 Blackf. 301; Thomas v. Hayward, 
L. R. 4 Ex. 311. Bill dismissed.” (Italics and caps 
ours.) 

In Cole r. Hughes, 54 X. Y., 44; 13 Am. Rep., 611 (quot¬ 
ing Washburn on Real Property), the Court said: 

‘‘Such covenants, and such only, run with the 
land as concern the land itself, in whosoever 
hands it may he, and become united with, and form 
a part of, the consideration for which the land, or 
some interest in it is parted with between the cove¬ 
nantor and the covenantee.” 

Conduitt v. Ross, 102 Ind., 166. 

Wells v. Benton. 108 Ind., 585. 

And it is not enough that a covenant affects the use of 
land, or the enjoyment of an easement therein, or the value 
or profitableness of the use thereof in a collateral way. 

Kettle River R. Co. v. Eastern Railway Co., 41 Minn., 
461. 


“If the thing to be done is collateral to the land 
and does not touch or concern the thing demised, 
then the assignee is not charged, though named in 
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the covenant. The covenant is merely personal and 
does not affect the land demised.” 

Conover v. Smith, 17 N. J. Eq., 51; 86 Am. 
Dec., 247. 

Masury v. South worth, 9 Ohio St., 340-348. 

Glenn v. Canby, 24 Md., 127. 

Wilmurt v. McGrane, 45 N. Y. Sup., 32. 

Wiggins Ferry Co. v. Ohio, etc., Ry. Co., 94 
Ill., 83. 

Korn v. Campbell, 192 N. Y., 94; 37 L. R. A., 
N. S., 14. 

“That there are personal covenants enforceable in 
equity against the grantee of the covenantor is con¬ 
ceded ; but that proposition is far from being applic¬ 
able to all cases, for if it were it would result that all 
purely personal covenants in any manner relating to 
land would have the same effect as those which do 
run with the land.” 

Los Angeles Terminal Land Co. v. Muir, 136 
Cal., 42. 

Brewer v. Marshall, 19 N. J. Eq., 537. 

Gibson v. Holden, 115 Ill., 199; 56 Am. Rep., 
146. 


POINT TWO. 

The Appellant Is Not Entitled to Money Damages. 

The Non-competition Covenant Did Not Legally Affect the 
Property Demised to Appellant and Was Personal to 
Dawson. 

The land and store-room known as 943 I St. leased by 
Dawson to the A. & P. was just as exactly suited for a 
grocery business, no more and no less, before as well as after 


3 j 
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the Sanitary Co. entered into possession of 941 I St.; the 
appellant's store was the same in size; it had exactly the 
same light and air, exactly the same freedom of access to 
customers at all times, before as well as after the Sanitary 
Co. took possession of its store. A covenant in the appellant’s 
lease respecting any one of these features would have touched 
or concerned the land. For instance, a covenant not to rent 
the adjoining premises to a business which would be danger¬ 
ous, as a gasoline station, or offensive, as a dye works, or 
which might deter women and children customers, as a 
gambling den or saloon—any or all of these covenants would 
have touched or concerned the land because such covenants 
would have affected the use of the property demised for 
grocery purposes and would have been legitimate. 

The covenant sought by the A. & P. to be here enforced 
did not affect the use of the property demised to it. If it did 
anything, it merely affected the business of the A. & P. 
by seeking to give it a monopoly and to drive out competi¬ 
tion regardless of the effect on the public, and as such it is 
unenforceable. 

Beasley v. Texas & Pacific Rv. Co., 191 U. S., 492. 

Noreross v. James, 140 Mass., 188. 

Taylor v. Owen, 2 Blackf. (Ind.), 301; 20 Am. Dec., 

115. 

Brewer v. Marshall, 19 N. J. Eq., 537. 

Tardy v. Creasy, 81 Ya., 553; 59 Am. Rep., 676. 

Kettle River R. Co. v. Eastern R. Co„ 6 L. R. A., 11. 

Napa Valley Wine Co. v. Boston Block Co., 40 Minn., 
130; 20 A. S. R., 562. 

Congleton v. Pattison, 10 East., 129. 

Thomas v. Hayward, L. R. 4 Ex., 311. 
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Kemp v. Bird, 5 Ch. D., 549 (cited with approval in 
Postal Telegraph Cable Co. v. Western Union Tele¬ 
graph Co., 155 Ill., 335). 

West Virginia Transportation Co. v. Ohio Pipe Line 
Co., 22 W. Va., 600. 

Tardy v. Creasy, 81 Va., 553; 59 Am. Rep., 676, is a case 
squarely in point with the one at bar. 

One Tolbert, owning 368 acres of land at a railway junc¬ 
tion, sold 0 V 2 acres thereof to Tardy with exclusive mercan¬ 
tile privileges at, in and around the junction, including the 
exclusive right to sell goods, wares and merchandise, to keep 
houses of public entertainment and refreshment, to estab¬ 
lish and erect warehouses, factories, foundries and shops on 
the tract of 368 acres, and providing that the said covenant 
should apply to his heirs and assigns who might be deprived 
of these privileges, and that the covenant should run with 
the land of Tolbert to whomsoever it might be devised or 
conveyed. Subsequently Tolbert conveyed one acre to 
Roach, “restricting him from any mercantile privilege, the 
same having been conveyed to Tardy.” Roach conveyed the 
property with general warranty and without restriction to 
defendant Creasy, who established a mercantile business 
thereon. Tardy filed a bill to enjoin Creasy from selling 
goods, etc., on said one-acre plot, but the court held (1) that 
the covenants were personal, binding only on the original 
grantor; (2) that the covenants did not run with the land, 
but were collateral and imposed no burden upon said land 
annexed thereto, such as an easement or servitude; (3) that 
the covenants were in general restraint of trade and void as 
against public policy. The court after defining easements, 
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and mentioning the well-known easement of a right to light, 
right of way, etc., said: “Besides such well-known easements, 
attempts have been made to establish other easements, which 
the law does not recognize, and to annex them to the land, 
but the law will not permit a land-owner to create easements 
of every novel character and to attach them to the soil.” 
Continuing the court said: 

“But there are many other easements which have 
been recognized, and some of them have been of a 
novel kind. And although some novel right has 
been granted by a land-owner to another person 
which may be valid and binding upon him person¬ 
ally * so long as he continues owner of the quasi 
servient tenement, so that on disturbance he may be 
sued for breach of covenant, yet if such right be of 
such kind that the law does not recognize as capable 
of being annexed to the soil, that right, good against 
the covenantor, is void as against other persons than 
the grantor, ana will not entitle the grantee to sue 
foi' the benefit in his own name, on the one hand, nor 
annex to his premises the burden on the other. As 
has been said, ‘a new species of incorporeal heredita¬ 
ment cannot be created at the will and pleasure of an 
individual owner of an estate; he must be contented 
to take the sort of estate, and the right to dispose of 
it, as he finds the law settled by decisions or controlled 
by act of parliament.’ Pollock, C. B., in Hill v. Tup- 
per, 2 Hurl. & Colt., 121. 


♦Note: This is the class of cases mentioned in appellant's brief 
(page 12), such as Standard Fashion Co. v. Siegel Cooper Co., 157 
N. Y., 60; Waldorf Astoria Segar Co. v. Solomon, 100 App. Div., 528; 
Bartholdi Realty Co. v. Iiobard Realty Co., 156 App. Div., 528; Hal¬ 
loway Bros. v. Hill (1902), 2 Ch., 612; Brigg v. Thornton (1904), 1 
Ch., 386. 
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“This rule is well stated in a noted English case. 
After speaking of the certain known incidents to 
property and its enjoyment, and the burdens where¬ 
with it may be affected or rights which may be created 
and enjoyed over it by parties other than the owner, 
the chancellor said: ‘All these kinds of property, how¬ 
ever all these holdings, are well known to the law 
and familiarly dealt with by its principles; but it 
must not therefore be supposed that incidents of a 
novel kind can be devised and attached to property 
at the fancy or caprice of any owner. It is clearly 
inconvenient, both to the science of the law and to 
the public weal, that such a latitude should be given. 
There can be no harm in allowing the fullest latitude 
to men in binding themselves and their representa¬ 
tives—that is, their assets, real and personal—to 
answer in damages for breach of their obligations. 
This tends to no mischief, and is a reasonable liberty 
to bestow; but great detriment would arise, and much 
confusion of rights, if parties were allowed to invent 
new modes of holding and enjoying real property, 
and to impress upon their lands and tenements a 
peculiar character which should follow them, into all 
hands , however remote! Keppel v. Bailey, 2 Mylne 
& Keen, 535. 

******* 

“In the case of Taylor v. Owen, decided by the Su¬ 
preme Court of Indiana in 1830 (2 Blackf., 301; s. c., 
20 Am. Dec., 115), which was a case similar to this, 
Blackford, J., in delivering the opinion of the court, 
said: ‘The idea of the complainant, that the covenant 
in question was a conveyance to him of the exclusive 
right of vending merchandise in New Harmony can¬ 
not be sustained. Such a right of the proprietor of 
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real estate to carry on trade upon his premises can¬ 
not be made the subject of a separate conveyance, so 
as to prevent the subsequent holder of the property, 
without his own agreement, from pursuing his law¬ 
ful business there. This agreement between Owen 
and Taylor is entirely of a personal nature. It 
neither runs with the land of the covenantor, nor 
does it create any lien thereon, either legal or equi¬ 
table. Had the fee simple of the premises occupied 
by Moffat been sold or conveyed to him by Owen, il 
seems to us very clear that the purchaser’s title could 
not have been affected, nor his rights arising from 
ownership diminished by the collateral agreement 
alluded to. A LESSEE FOR YEARS STANDS IN 
TIIE SAME SITUATION IN THIS RESPECT AS 
A VENDEE . A BONA FIDE VENDEE OR 
LESSEE OF REAL PROPERTY, FOR A VALU¬ 
ABLE CONSIDERATION, HAS NOTHING TO 
DO WITH THESE PERSONAL CONTRACTS. 
Whilst Owen had the rightful possession of the whole 
town, he had of course a right to a monopoly of the 
business. This monopoly he had it in his power to 
permit the complainant to enjoy by not selling any 
of the property to any other person, or leasing any of 
it without inserting in the leases the necessary re¬ 
strictions. If the covenant between Owen and Taylor 
respecting the exclusive right, referred to, be valid, 
as to which we give no opinion, Taylor's remedy is by 
a suit at law against Owen for breach of the contract.' 

“In the case of Brewer v. Marshall, decided in the 
Court of Chancery of New Jersey in 1867 (18 N. J. 
Eq., 337), Zabriskie, chancellor, after reviewing 
Spencer’s case, supra (5 Coke, 16), said: Tn this case 
ihe covenant, though not to be performed on the 
twelve-acre lot, is yet alleged to be touching or con¬ 
cerning it, and therefore may be held to pass to the 
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assignee of the lot. It is true that selling marl from 
the rest of the Swope farm would not affect the 
twelve-acre lot or its use or enjoyment, but it might 
affect the market value of the marl dug from it.’ 
And the covenant not to sell marl from the tract of 
land, or not to carry on any specific business upon it, 
v'as held not to create an easement or impose a servi¬ 
tude, but to be only a personal covenant. Citing 
Mayor of Congleton v. Pattison, 10 East, 130; Keppel 
v. Bailey, supra; Hurd v. Curtis, 19 Pick.; Brewster v. 
Kidgel, 12 Mod., 166; Bally t\ Wells, 3 Wils., 29; 
Plymouth v. Carver, 16 Pick., 183, and remarking: 
'THE EXCLUSIVE RIGHT OF CARRYING ON 
A TRADE UPON ONE LOT IS NOT AN EASE¬ 
MENT; AND ALTHOUGH A COVENANT NOT 
TO CARRY ON SUCH TRADE UPON HIS AD¬ 
JOINING PROPERTY MAY BIND THE COVE¬ 
NANTOR, IIE CANNOT MAKE IT A SERVI¬ 
TUDE UPON THAT PROPERTY, SO AS TO 
BURDEN IT IN THE HANDS OF PURCHASERS: 

“On appeal to the Court of Errors and Appeals, the 
chief justice delivered the opinion of the court af¬ 
firming the decision of the chancellor in 1868, 19 
N. J., 540; he said: ‘I quite agree that the covenant 
under consideration neither runs with the land, nor 
is it, in effect, the grant of an easement.’ See the 
opinion of Beasley, C. J., and cases cited therein.” 

s|e $ sj: 3|e afc $ $ 

“These covenants are in general restraint of trade, 
and are void as such, so far as they affect the land in 
the appellee’s hands, who is the vendee of Roach, 
who was the vendee of Tolbert. They cannot be held 
to be easements, as abundantly appears from what has 
gone before. They are not covenants which can be 
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held to he of such a nature as to impress themselves 
on the land burthcned, for the benefit of some other 
property; they arc covenants collateral to the land 
merely—personal covenants which cannot he annexed 
to the land. And this case must be distinguished 
from the eases of Tulk v. Moxhdy, 2 Phila v 774; 
Whatman v. Gibson, 9 Sim., 196; Schreiber v. Creed, 
10 Sim., 35; Woodruff v. The Water Power Company, 
2 Stookt., 505. They do not constitute an interest in 
the thing granted, nor do they attach an equity to 
the property. * * * 

‘The right to light and air without obstruction 
from buildings on the adjoining lands is a well-known 
species of easement; and the right to enjoy the pure 
air without being laden with odors or dust, or dis¬ 
turbed by disagreeable sounds, is of a like nature. 
They are easements that may be attached to one parcel 
of land, and the burden of not erecting any thing 
that would disturb such enjoyment is a servitude that 
may be impressed upon another. But the exclusive 
right to carrying on a trade upon any lot is not an 
easement; and although a covenant not to carry on 
such trade upon his adjoining property may bind the 
covenantor, he cannot make it a servitude upon that 
property so as to burden it in the hands of pur¬ 
chasers. For a review and limitation of Tulk v. Mox- 
hay, supra; Morland v. Cook, L. R., 6 Eq v 252; 
Holmes v. Buckley, 1 Eq. Cas. Abr., 27; Cooke v. 
Chilcolt, 3 Ch. Div., 694 ; see the recent case of Auster- 
berry v. Corporation of Oldham (1885), 29 Ch. Div., 
750.” 

s|c j|e a)e j|e >|e 

“Although any burden of a new species which the 
owner thinks proper to impose on his land, is not an 
easement which can be made appurtenant to land, 
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yet such an obligation is perfectly valid as between 
the grantor and the grantee of the right; and if the 
grantee is disturbed in his enjoyment by the grantor, 
the law will afford him ample remedy by action on 
covenant for the injury; and in the event of his being 
disturbed by a stranger, he may sue for such dis¬ 
turbance in the name of the grantor. The covenant 
in that case failed to run with the land, because the 
rights and restrictions which it imposed on the one 
hand, or conferred on the other, went beyond the 
limits of any estate or interest in land known to the 
law, or which it will permit to be invested with the 
capacity of assignment or transfer; and sound policy 
will not permit an end to be obtained by a covenant 
which cannot be directly affected by grant. Cove¬ 
nants should have as wide range as grants; they 
should not be allowed to go further, or subject land 
to restrictions—to diminish its utility to the owners 
and to the community at large. 

“We think the covenants upon which this 

CASE RESTS ARE COLLATERAL MERELY-PURELY PER¬ 
SONAL-NOT TOUCHING THE LAND; THAT THEY ARE 

VOID AS IN GENERAL RESTRAINT OF TRADE, AND ARE 
AGAINST PUBLIC POLICY AND NOT SUCH AS THE LAW 
WILL RECOGNIZE OR ENFORCE, AND WHICH ARE IN¬ 
CAPABLE OF BEING ANNEXED TO THE LAND. TlIE AP¬ 
PELLEE HOLDS TITLE TO THE LAND IN QUESTION BY 
DEED WITHOUT RESTRICTION, AND HE CANNOT BE AF¬ 
FECTED BY THE MERELY PERSONAL COVENANTS BE¬ 
TWEEN Tolbert and Creasy. The other grounds 

OF DEMURRER ARE NOT NECESSARY TO BE NOTICED; 
THEY ARE INCLUDED WITHIN THE FOREGOING.” 

(Italics and capitals ours.) 


4 ; 
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In Taylor v. Owen, 2 Blackf., 301; 20 Am. Dec., 115, 
just cited in Tardy v. Creasy, the owner of a whole town con¬ 
taining one store leased the store to the plaintiff for a term 
and covenanted that the lessee should have the exclusive 
right to keep a store in the town. The owner then leased 
some of the remaining property to another party without any 
restriction as to trade, except that he should not sell spirituous 
liquors. This lessee underlet part of his house to one Moffat 
free from any restriction, and Moffat began to sell mer¬ 
chandise. Moffat had notice of the contract between Owen, 
the owner, and Taylor, the original lessee-plaintiff. The 
court denied equitable relief, holding that the owner could 
not carve out from the land the right to sell upon it and 
then sell the latter right (that is the right to do business) 
apart from the land; that the contract was entirely personal 
and created no lien, legal or equitable; that if the covenant 
to the plaintiff was valid, about which no opinion was ex¬ 
pressed, plaintiff 's remedy was at law against the covenantor. 
In the case at bar the only action, if any, open to the appel¬ 
lant was a suit at law against Dawson, but for reasons best 
known to the appellant, Dawson is not a part to this action. 
Certainly no damages are recoverable against Dawson’s 
grantees, even if recoverable against Dawson, about which 
no opinion is expressed. 

In Congleton v. Pattison, supra , a lessee covenanted to 
employ only resident labor. This was held to be collateral 
and not to touch or concern the land demised, and therefore 
was not enforceable against assignees. 
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The Lease Itself. 

It is well settled law that a convenant such as that herein 
involved will not be extended, but every doubt regarding its 
efficacy will be resolved against it. 

Beasley v. Texas & Pacific Railway Co., 191 U. S., 
492. 

Postal Telegraph Cable Co. v. Western Union Tele¬ 
graph Co., 155 Ill., 335. 

It is manifest from a reading of this lease that the non¬ 
competition clause was Dawson’s personal undertaking, be¬ 
cause not only does the lease say, “the lessor hereby covenants 
and agrees with the lessee as follows,” but also, “that he will 
not lease, rent,” etc.; and because further the very definition 
of the term “legal representatives” is confined to those 
succeeding to the interest of the lessor or lessee “in and to 
the leased premises,” not in and to the adjoining property, 
or in and to any other premises owned or leased by the 
lessor or his legal representatives “not now occupied as a 
store, within a distance of five hundred feet from the premises 
hereby demised.” 

If the non-competition clause be given the meaning con¬ 
tended for by the plaintiff, an owner of 943 I St. who also 
owned a store anywhere within a radius of 500 feet from 
943 I St. could be restrained from opening a retail grocery 
store of his own, since the lease provides that he will not 
“permit to be occupied as a store in which groceries are sold 
at retail any premises owned or leased by him, or his legal 
representatives.” And this, even though such owner might 
have been seized of the latter property before acquiring the 
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store demised to the appellant. The courts have uniformly 
held such provision to be wholly illegal, inequitable and 
unreasonable. This precise point was passed on squarely in 
Postal Telegraph Cable Co. v. Western Union Telegraph Co., 
155 Ill., 335. 

See also Brewer v. Marshall, supra , and West Virginia 
Transportation Co. v. Ohio River Pipe Line Co., supra. 

The Lease and Surrounding Circumstances. 

The record shows that at the time Welte leased 941 I St. 
to the Sanitary Grocery Co., both the appellant and the 
appellee Sanitary Grocery Co. were operating large chain- 
store systems in this City, each owning and operating more 
than 100 stores in and about Washington, and that in many 
instances (Rec., 18) these two systems had stores side by 
side, as they are in this case; that in some instances appellant 
got into a community first, and the Sanitary Co. came there¬ 
after; and sometimes the Sanitary Co. came first and the 
appellant came thereafter. Observation and experience shows 
that fair and active competition of enterprises like these 
grocery systems inures to the benefit of and is helpful to 
the public generally, in that it prevents, or at least reduces, 
monopolistic practices and prices, and yet ultimately is 
beneficial to the enterprises themselves, because it creates a 
grocery or shopping center attracting trade from a large 
area. Perhaps the best analysis of this phase of the case 
appears in the argument of counsel for the Western Union 
Telegraph Co. (appearing in 155 111., 335), who was John 
F. Dillon, one of the leading attorneys in this country. 

So that, not only does the lease itself show that the re¬ 
strictive covenant, if valid at all, which is denied, was per- 
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sonal to the lessor Dawson, but that the Court has the right 
to assume that all parties to the lease, and their respective 
grantees and assigns acted in the light of common and 
ordinary knowledge and in the light of conditions actually 
existing in and about the District of Columbia; that compet¬ 
ing grocery systems, such as conducted by the parties to this 
cause, are beneficial to the public, and that any restriction 
thereon tending toward a monopoly is unreasonable, in¬ 
equitable and unlawful. 

Norcross v. James, supra. 

The covenant in the lease, prepared by the appellant, can 
have for its purpose only a monopoly of the grocery busi¬ 
ness within a radius of 500 feet from 943 I St. As such 
it is wholly ineffectual, being rather only a clog on the 
alienability of land, and a fanciful one at that. The Court 
can see from an examination of the vicinity of the property 
herein involved that there are many stores within this 500- 
foot radius, several of them on I St. between 9th and 10th 
Streets, and not separated from 943 I St. by car tracks; in 
fact one store, not owned by any of the parties to the record, 
immediately adjoins 943 1 St. on the west; any one of these 
stores could have been rented as a grocery store by the 
Sanitary Co. or any other grocery concern and the A. & P. 
would be in the same position as it is now. What then, 
is the effect of this covenant? An absolute nullity! This 
covenant and others like it, if allowed, can only seriously 
clog free alienation of land. They have therefore been uni- 
formly held to be void. 

Beasley v. Texas & Pacific Ry. Co., supra. 

Tardy r. Creasy, 81 Va., 553. 

Masury v. Southworth, 9 Ohio St., 341. 


Postal Tel. Co. r. West. Union Tel. Co., supra. 

West Va. Transportation Co. v. Ohio River Pipe Lino 
Co., 22 W. Va., (300. 

Kettle River R. Co. v. Eastern R. Co., (3 L. R. A., 11. 

Xoroross r. James, supra. 

Therefore, the covenant being personal to Dawson, ap¬ 
pellees Welte and/or West were not hound thereby, and 
could not have been sued at law for damages for a breach, 
this aside from the fact that the covenant itself is void as 
against public policy, void as an illegal restraint of trade, 
and void as an attempt to fasten fanciful and unreasonable 
burdens on the free alienability of land. 

Appellant's Authorities. 

The appellant rests his case apparently on the following 
three cases: 

Kresge r. Crowley, 47 D. C. App., 13. 

Chevy Chase Land Co. v. Poole, 48 D. C. App., 400. 

Newbold r. Peabody Heights Co., 70 Md., 493. 


In 1\ re*ye r. Crowley, this Court stated: 

“At the time appellant purchased this property he 
‘knew that the plaintiff (appellee) was in possession 
thereof; was advised that said lease was recorded as 
aforesaid: and he had actual knowledge of the exist¬ 
ence of said lease and of the terms thereof, and of the 
agreement with Moses Goldenherg whereunder plain¬ 
tiff was entitled to a lease of said premises as afore¬ 
said, and that the plaintiff' held possession of said 
premises thereunder/ ” 


31 


The Court also held that the purehaser with notiee of a 
prior equity superior to the rights of his grantor took his 
place and is bound to do that which in equity his grantor was 
bound to do—that is, actually give a lease to the very premises 
which his grantor has agreed to give. This case did not in¬ 
volve a restrictive covenant nor did it involve any other prop¬ 
erty than that involved in the original demise; the giving of 
the lease teas a right which actually ran with the land—it 
touched and concerned the thing demised. It did not involve 
a personal covenant or agreement and the right of the tenant 
was clearly superior to that of his grantor, a condition which 
does not appear in the case at bar. Furthermore, even if we 
should assume that which is negatived by the record, that 
Welte had actual knowledge of the terms of the A. & P. lease, 
particularly with reference to the non-competition clause, 
it would have been merely knowledge of a personal covenant 
and one not binding on him. As was said by the Court in 
Taylor v. Owen, supra. 

“We consider the mere circumstance of the lessee's 
having notice of a covenant like the present to be of 
no more consequence to his interest in the premises 
than his knowledge of the lessor's having contracted 
a debt would be. A bona fide vendee or lessee of 
real property for a valuable consideration has nothing 
to do with these personal contracts.” 

The case of the Chevy Chase Land Co. v. Poole is wholly 
foreign to the case at bar, in principle and in the facts. That 
case involved the general scheme for the development and 
sale of property of the Land Co. in Chevy Chase. This 
Court said: 
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“The purchaser, having submitted a burden upon 
his own land with the understanding that a similar 
burden is to be placed upon the remaining land of 
the grantor for the common benefit of all, will be 
relieved from an attempt by the grantor or third 
paily with notice to depart from the general scheme. 


This sentence is the basis of the Poole case, and is un¬ 
doubtedly sound doctrine. The parallel columns set out on 
page ID of appellant's brief necessitate two observations: 
1. that the premise (item one) in the Chevy Chase ease is 
wrong and therefore that column is immaterial, the opinion 


showing that a burden did run with the land; *2, that the 
admission (in the column under “Present Case") that “a 


restrictive covenant not running with the land in favor of 


the A. iV: P." disposes of appellant's case, as clearly demon¬ 
strated by Spencer’s case, Tulk v. Moxhay and Norcross r. 
James, bream sc a binding covenant, one touching and con¬ 


cerning the land, is essential, whether it be called “a cove¬ 
nant running with the land " at law, or “an equitable servi¬ 
tude or easement" in equity. 

Xewbold v. Peabody Heights Co. does not support appel¬ 
lant’s case for several reasons. In the first place, the suit 
was for specific performance, to compel a purchaser to take 
property subject to restrictions, when the plaintiff had agreed 
“to make to the defendant a good and sufficient title, in fee 


simple, free and discharged of all restrictions and encum¬ 
brance. To the title offered to be conveyed by the plaintiff 
the defendant objects, upon the ground that such title would 
be subject to certain restrictive covenants and conditions of 
which he has acquired notice since the time of the contract 
of purchase.” This Court had the identical question before 
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it in Evans v. Marsh, 38 App. D. C., 341, and at page 346 
stated all that was necessary for the Maryland court to state. 

“2. The plaintiff contracted to receive and pay for, 
and the defendant contracted to convey the property 
Svith a good record title.’ This means a regular fee- 
. simple title, duly exhibited upon the record of deeds, 
free from encumbrances, including conditions and 
covenants restricting the free use and enjoyment of 
the property by the owner. The covenants shown 
by the record as running with and binding the title 
were of this description. When disclosed by the con¬ 
templated examination, the plaintiff had the right 
to declare the sale off, and demand the return of the 
money deposited. The vendor is bound to have 
known the condition of his own title, and it was his 
duty to disclose the same before entering into the 
contract and give the plaintiff the opportunity to 
agree to take it in that form, or to end the negotia¬ 
tion ; or else to proceed to obtain a release of the con¬ 
ditions.” 

The Maryland court came to the same conclusion and in 
the following language: 

“If those who represent the estate of Holmes, and 
others legally interested in the enforcement of the 
restrictive conditions, think proper to waive them, 
all difficulty might be easily removed out of the way 
of making a good title to the defendant; but without 
such waiver it would appear that the plaintiff cannot 
make a title of the land sold to the defendant free, 
clear and discharged of the covenant and the restric¬ 
tive conditions thereby imposed, as to the m.ode of 
improvement and the use of the property ” (Italics 
ours.) 

5j 
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Furthermore, the Peabody ease, like the Poole case, was 
one involving a “general scheme” of development. Holmes, 
the original owner, had the right to impose the covenants 
and restrictions specified by him. They were “of a character 
to create a right and an equity in favor of the vendor or 
lessor, (not a lessee) and those claiming in his right, as 
against those holding and occupying the land,” as stated by 
the Maryland court. In short, the restrictions imposed were 
for the benefit of the land retained by Holmes and neither 
the Peabody Heights Co., nor any one claiming under it 
could properly ignore those restrictions, as they were re¬ 
strictions touching and concerning not only the land con¬ 
veyed and to be conveyed, but the land retained by Holmes. 
It was a clear case of a burden on the land creating an 
equitable servitude in favor of Holmes, the original owner. 

Chief Justice Alvey in the Maryland case summarizes the 
doctrine clearlv and correctly as follows: 

“Whoever purchases land upon which a former 
vendor or lessor has imposed an easement, charge or 
restriction in the manner of its use such as would be 
enforced by a court of equity as against his vendee 
or lessee, the party purchasing the land with notice 
will take it subject to such easement, charge or re¬ 
striction, however created. (Citing cases, among them 
Columbia College v. Lynch, 70 N. Y., 440.) 

“The interest of Holmes for imposing the restric¬ 
tions and conditions specified in the memorandum 
is very apparent. lie reserved to himself and for 
his own use, as the site for a residence, a block or 
square of the parcel of land owned by him, all of 
which, except the square reserved, was embraced in 
the lease. He manifestly intended his own property 
to be benefited by the restrictions imposed upon that 
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leased to the Company; and, as we have seen, those 
restrictions are of a character that will be enforced 
by a court of equity.” 

The Maryland court supported its position by, and the 
appellant in its brief cites, the case of the Trustees of Co¬ 
lumbia College v. Lynch, 70 N. Y., 440, 26 Am. Rep., 615. 
But an examination of that case will show clearly its inap¬ 
plicability to the present case, although clearly analogous to 
the Peabody case. 

The Lynch case involved a mutual covenant, running 
ivith the land, accepted by the grantee for the benefit of his 
own land, and imposing corresponding restrictions upon 
the land of the grantor and others claiming under him, “to 
secure uniformity in the structure and position of buildings 
upon the entire premises, and to reserve the lands for, and 
confine their use to certain purposes, as for private resi¬ 
dences.” The Court found that the covenants were mutual, 
reciprocal, reasonable and legal; imposed by the owners 
respectively upon the use of their several properties, for 
common benefit. 

“This should be construed,” says the Court, “as a 
grant by each to the other in fee of a negative ease¬ 
ment in the lands owned by the covenantors.” 

% 

This being a grant, it was immaterial if it were considered 
as a covenant running with the land or the like; equity had 
jurisdiction to protect “the right of the owners of the domi¬ 
nant tenement to relief upon a disturbance of the easement,” 
a “right in perpetuity going with and attaching to the lands 
in the hands of subsequent grantees.” In other words, the 
restriction touched and concerned the land, the basis of this 
entire line of cases. 
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Refusal of Court to Permit Welte to Testify as to Certain 

Conversation. 


The third point raised in appellant’s brief that Welte 
should have been permitted to testify relative to a conversa¬ 
tion with officer of the Sanitary Co. is immaterial in the 
light of the authorities cited herein, and because it could 
have no bearing upon the issues of the case, the Sanitary 
Company's lease having been executed and recorded, and 
that Company having taken possession before the alleged 
conversation took place. Regardless of the subject of the 
interview, the rights of the parties had been fixed, and 
nothing that might have been said could affect those rights 
one way or another. Furthermore, appellant did not state 
what it expected to prove and made no offer of proof. 

Conclusion and Summary. 


The Maryland court in the Peabody case grounded its 
position, and correctly, on Tulk v. Moxhay, 2 Phil., 774, 
relative to which case the English court in Formby v. Barker 
(1903) 2 Ch., 539, at page 551 unanimously makes the 
following pertinent analysis, which summarizes the whole 
proposition involved in the present case: 


“But it is said that the doctrine of Tulk v. Moxhay 
is independent of the question whether there is in 
law or in equity a covenant running with the land, 
and that the doctrine is based upon obligations on 
the conscience of a person taking an estate with 
notice of a restrictive covenant binding on it. The 
answer, 1 think, is to be found in a passage in the 
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judgment of Collins, L. J., in Rogers v. Hosegood 
(1900) 2 Ch., 338, 407. He said: ‘These authorities 
establish the proposition that when the benefit has 
been once clearly annexed to one piece of land, it 
passes by assignment of that land, and may be said 
to run with it, in contemplation as well of equity as 
of law, without proof of special bargain or repre¬ 
sentation on the assignment. In such a case 
it runs, not •because the conscience of either party is 
affected, but because the purchaser has bought some¬ 
thing which inhered in or was annexed to the land 
bought. This is the reason why, in dealing with 
the burden, the purchaser s conscience is not affected 
by notice of covenants which ivere part of the original 
bargain on the first sale, but were merely personal 
and collateral, while it is affected by notice of those 
which touch or concern the land. THE COVE¬ 
NANT MUST BE ONE THAT IS CAPABLE OF 
RUNNING WITH THE LAND, BEFORE THE 
QUESTION OF THE PURCHASER’S CON¬ 
SCIENCE AND THE EQUITY AFFECTING IT 
CAN COME INTO DISCUSSION.’ It seems to me 
lhat in the passage l have just read Collins, L. J., 
assumes that the doctrine of Talk v. Moxhay will not 
apply to a contract which is merely personal and col¬ 
lateral. In my judgment the covenant in the pres¬ 
ent case is merely personal and collateral; it has not 
been entered into for the benefit of any land of the 
vendor, or of any land designated in the conveyance; 
it is a covenant which, in my judgment, would not 
pass to the heirs of the vendor, notwithstanding the 
words of the covenant are, ‘covenant with said R. H. 
Formby, his heirs, executors, and administrators.’ 
There is no land designated to which the word 
‘heirs’ can be applied. * * * There is no con¬ 

tractual privity and no relation of ‘dominancy’ and 
< servi6ncy > of lands which will enable an action to 
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be brought against a person not a party to the orig¬ 
inal contract, nor do I think that the benefit of this 
covenant eonld be dealt with as a devise. * * * 

When a negative or restrictive covenant is imposed 
upon the user of land, it will not be enforced against 
.an owner who was not a party to the deed containing 
the covenant, if the covenant is merely personal and 
collateral to a conveyance of the land” (Italics 
ours.) 

It is therefore respectfully submitted that upon no aspect 

% 

of the case presented by the record should the appellant 
prevail, but on the contrary the position taken by the trial 
court is correct as stated in his memorandum denying the 
application for an injunction pendente lite. (Rec., 26.) 

‘‘I think that this case is different from the case 
of Chevy Chase Land Co. v. Poole in several respects 
and particularly in this: In the instant case the cove¬ 
nants are for the benefit of the business of the plain¬ 
tiff and not for the property; in the other case the 
covenants were for the benefit of the use of the land 
itself, for the benefit of all who might become owners 
of the land. The covenants in the instant case do 
not in my opinion run with the land and are merely 
personal. 

“The application for an injunction pendente lite 
will be denied. 

BAILEY, 

Respectfully submitted, 

LOUIS OTTENBERG, 

Attorney for Appellees, 

Verner A. Welte and Wm. D. West. 
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October Term, 1924 


No. 4194 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY, 

a Corporation, Appellant, 

VS. 

% 

VERNER A. WELTE, 

SANITARY GROCERY COMPANY, a Corporation, and 
WILLIAM D. WEST, Appellees. 


BRIEF FOR APPELLEE 
SANITARY GROCERY COMPANY 


STATEMENT OF CASE 

This is an appeal by the plaintiff from a decree of the 
Supreme Court of the District of Columbia dismissing 
its bill of complaint praying for a preliminary and perma¬ 
nent injunction. (R. p. 28.) 

The facts briefly stated are as follows: 

S. Cooper Dawson (not a party to this suit), on the 5th 
day of December, 1922, was the owner of certain premises 
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in the City of Washington designated as Nos. 941 and 
943 I Street, N. W. On that day appellant, The Great 
Atlantic & Pacific Tea Company, a corporation, called 
hereafter for convenience the “A. & P.,” leased from him 
premises 943 I Street for the term of one year beginning 
February 1, 1923, with the privilege of three consecutive 
annual renewals thereof. In leasing this property, the 
A. & P. used one of its own printed forms of lease which 
contained an agreement on the part of the lessor that— 

“He will not lease, rent or permit to be occupied 
as a store in which groceries are sold at retail any 
premises sold or leased by him, or by his legal 
representatives, not now occupied as such a store, 
within a distance of five hundred feet from the 
premises herein demised, so long as the last men¬ 
tioned premises are occupied by the lessee.” 
(R. p. 6.) 

A further provision of this lease was as follows: 

“The provisions of this lease shall bind and shall 
inure to the benefit of the par ties hereto and their 
legal representatives. The term legal representa¬ 
tives is used in this lease in its broadest possible 
meaning and includes, in addition to executors and 
administrators, every person, partnership, cor¬ 
poration or association succeeding to the interest, 
or to any part of the interest, in or to this lease, 
or in or to the leased premises, of either the lessor 
or lessee herein, whether such succession results 
from the act of a party in interest, occurs by opera¬ 
tion of law, or is the effect of the operation of law 
together with the act of such party.” (R. p. 7.) 

This lease was not recorded. 

May 14, 1923, the premises above referred to, which 
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included Nos. 939, 941 and 943 I Street, N. W., were sold 
by Dawson to the defendant Welte. The deed of convey¬ 
ance (R. p. 14) contained no reference to the restriction 
on the use of the property, nor did the contract of sale. 
(R. P. 33.) Defendant Welte in his answer to the bill of 
complaint denied that he had any actual notice of it 
(R. p. 11), and no evidence was adduced at the trial to 
show that he had. 

On July 14, 1923, Welte leased premises No. 941 I 
Street to defendant Sanitary Grocery Company for the 
term of five years. (R. pp. 11, 20, 40.) This lease was 
placed of record July 20, 1923, at 12.20 P. M. (R. p. 24.) 
On July 18th, the Sanitary Grocery Company took pos¬ 
session of the demised premises and began making re¬ 
pairs and alterations incident to its occupancy as a retail 
grocery store as provided in said lease. (R. pp. 17 and 
24.) On July 20th, a Mr. Daly, who was connected with 
plaintiff corporation telephoned Mr. Yonker, Vice Presi¬ 
dent of the Sanitary Grocery Company, stating that plain¬ 
tiff had a lease on premises 943 I Street with a non¬ 
competitive clause in it. On August 1st, a Mr. C. H. 
O’Connor, General Counsel of plaintiff corporation, wrote 
a letter to the Sanitary Grocery Company calling atten¬ 
tion to the lease of the plaintiff and the clause contained 
therein. On August 6, 1923, this bill of complaint was 
filed and motion made for the issuance of a preliminary 
injunction. In its answer to the bill of complaint, defend¬ 
ant Sanitary Grocery Company, in addition to setting up 
the facts above stated, expressly denied that it had any 
notice prior to the execution of the lease to it by Welte 
of any restrictive provision covering the use of the prop¬ 
erty and averred that both communications from the 
officers of the plaintiff corporation relative thereto were 
received after it executed the lease and received the key 
to the premises for the purpose of making alterations and 
changes. (R. p. 17.) It was further shown in the said 
answer that the Sanitary Grocery Company had operated 
a retail grocery store at No. 1001 New York Avenue 
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within 300 feet of the store of the plaintiff for a period 
of four years prior to June, 1923. (R. pp. 19 and 49.) 

Motion by plaintiff for preliminary injunction was 
denied and the following memorandum opinion was 
handed down by Justice Bailey. (R. p. 26.) 

“I think that this case is different from the case 
of Chevy Chase Land Co. vs. Poole in several re¬ 
spects and particularly in this: In the instant case 
the covenants are for the benefit of the business 
of the plaintiff and not for the property; in the 
other case the covenants were for the benefit of 
the use of the land itself, for the benefit of all 
who might become owners of the land. The cove¬ 
nants in the instant case do not in my opinion run 
with the land and are merely personal. 

“The application for an injunction pendente lite 
will be denied. 

Bailey, J.” 

At the conclusion of the hearing on the merits, a motion 
was made to dismiss plaintiff’s bill. From a decree dis¬ 
missing said bill plaintiff appeals. 

SUMMARY OF POINTS 

We present the following points: 

(1) The covenant in the lease to the plaintiff restrict¬ 
ing the leasing of other property to a competitor of the 
lessee, is not a covenant running with the land. 

(2) The covenant is a mere personal or collateral 
agreement and binds none but the immediate parties. 

(3) Defendants took the premises without notice of 
the restriction. 

(4) A discussion of Chevy Chase Land Company vs. 
Poole and other authorities cited by the plaintiff. 

(5) The testimony of Welte as to an offer to release 
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the defendant from its lease of the premises was properly 
excluded. 


ARGUMENT 

I 

The covenant in the lease to the plaintiff restricting 
the leasing of other property to a competitor of the 
lessee, is not a covenant running with the land. 

What is meant by a covenant running with the land? 
According to the authorities, it is a covenant which is so 
attached to the land that the right to enforce it or the 
obligation to perform it, passes with the estate conveyed 
as an incident of ownership and without express assign¬ 
ment of the covenant. 

Gerling vs. Lain , 269 Ill. 337, 109 N. E. 972. 

Miller VS. Clary , 210 N. Y. 127, 103 N. E. 1114. 

The leading case on this subject is Spencer's Case 
(Spencer vs. Clark , 5 Co. Rep. 16a), decided by the King’s 
Bench in 1583. The first “resolution” of this case declares 
“When the covenant extends to a thing in esse , parcel of 
the demise * * * (it) shall bind the assignee although 
he be not bound by express words.” The second resolu¬ 
tion declares that a covenant “to make a wall upon some 
part of the thing demised * * * shall bind the assignee 
by express words.” The second resolution held further 
that a covenant in a lease could not run “if the thing to 
be done be merely collateral to the land and doth not touch 
nor concern the thing demised in any sort.” 

Through a long line of decisions in both England and 
America it has become a settled rule that a covenant or 
contract which deals merely with the use of the land is 
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not a covenant running with the land because it creates 
no interest in the land conveyed. 

1 Smith's Leading Cases (11th Ed.) p. 61. 

As pointed out by Lord Collins in Dewar vs. Goodman 
(1909) A. C. 72, covenants which do not directly touch 
the property demised are prima facie collateral and do 
not run with the land. 

An illustration of this is found in Thomas vs. Hayward 
(1869) L. R. 4 Ex. 311. In this case the lessor cove¬ 
nanted in the lease of a public house ‘‘not to build, erect 
or keep any house for the sale of spirits or beer within 
specified limits,” and the covenant was held not to run 
with the land. 

Of the American Courts, Massachusetts and New York 
furnish the best illustrations of the subject under consid¬ 
eration. In Bronson VS. Coffin, 108 Mass. 175, 11 Am. 
Rep. 335, Judge Gray reviewed and distinguished many 
cases, contended that there was no difference between re¬ 
strictive and affirmative covenants, and announced the 
general rule as follows: 

“In order to make a covenant run with the land 
of the covenantor and bind his heirs and assigns, 
the covenantee must, according to all the authori¬ 
ties, have such an interest in that land as to 
amount to a privity of estate between the parties 
to the covenant.” 

In the case just cited, the owner of a farm conveyed 
a strip of land to a railroad corporation by a deed con¬ 
taining a clause that the owner, his heirs and assigns, 
would make and maintain sufficient fences through the 
whole length of that part of the railroad which had run 
through the farm, the covenant to be perpetual and to 
bind all persons who were to become owners of the land 
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on either side of the railroad. It was held that the 
covenant gave the grantee an interest in the nature of an 
easement in the adjoining land of the grantor which ran 
with the land. It will be observed that the terms of the 
covenant were contained in the deed which constituted 
part of the chain of title and the court held that the 
deed conveyed to the grantees an interest in the nature 
of an easement, thus creating a sufficient privity of es¬ 
tate between them and his assigns to support the cov¬ 
enant. 

In Parish VS. Whitney, 3 Gray 516, a deed of convey¬ 
ance contained a provision that the grantee, his heirs and 
assigns, would erect and maintain a fence between the 
land granted and other lands of the grantor. The grantee 
then conveyed the premises to a third party who in turn 
conveyed to the plaintiff. The last deed was silent with 
respect to the covenant to erect and maintain a fence. 
Plaintiff brought an action on the covenant against his 
immediate grantor and the court held that the stipulation 
as to the erection and maintenance of a fence was not a 
covenant running with the land; that it was a personal 
agreement of the grantee made as part of the considera¬ 
tion of the grant and evidenced by his acceptance of the 
deed, binding him and his legal representatives but which 
did not affect the estate. 

In Sjoblom vs. Mark, 103 Minn. 193, 114 N. W. 746, 15 
L. R. A. (N. S.) 1129, an agreement by an owner of land 
with a joint owner for a period of ten years that he would 
not sell or permit to be sold upon the premises any in¬ 
toxicating liquor, was held not to be a covenant running 
with the land although the same was executed by the 
owner on behalf of his heirs, executors and assigns. The 
court held further that the placing on record of the 
agreement did not constitute constructive notice to a sub¬ 
sequent purchaser who took the legal title by a convey¬ 
ance which was silent as to the covenant. 

In the case at bar, the covenant of S. Cooper Dawson 
is that “he will not lease, rent or permit to be occupied,” 
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etc. And after stating that these provisions bind and 
benefit the parties and their legal representatives, the 
lease undertakes to define “legal representatives” as in¬ 
cluding in addition to executors and administrators, 
“every person, partnership, corporation or association 
succeeding to the interest, or to any part of the interest, 
in and to this lease or in or to the leased 'premises of 
either the lessor or lessee herein,” etc. 

This speaks only of the “leased premises,” namely 943 
I Street leased to the A. & P. and the interest to the 
lessor or lessee therein. We find nothing in the express 
language of the agreement to bind the lessee of other 
premises such as No. 941 I Street leased to the defendant 
Sanitary Grocery Co. Surely there is nothing here of a 
covenant running with the land binding the lessor or les¬ 
see of 941 I Street leased to the Sanitary Grocery Co. 

We contend that the restrictive agreement as to the 
use of the property of Dawson was not binding upon the 
Sanitary Grocery Co., (1) because the language of the 
agreement does not touch or concern the land demised to 
the Sanitary Grocery Co., (2) because it was not con¬ 
tained in any instrument in the chain of title of the sub¬ 
sequent owners of the reversion, and (3) because there 
was no notice, actual or constructive, to them of this 
agreement. 


II 


The covenant is a mere personal or collateral agree¬ 
ment and binds none but the immediate parties. 

The following cases which we believe to be squarely 
in point with the question in the case at bar hold that 
an agreement by a grantor that he will not carry on or 
permit to be carried on certain business on land not 
conveyed by him is a personal and collateral agreement 
and is not binding upon subsequent owners. 
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In the case of Norcross VS. James, 140 Mass. 188, the 
facts were that one Kibbe conveyed to one Flynt a valu¬ 
able quarry of six acres in Longmeadow, bounded by 
other land of the grantor with a covenant in part as 
follows: 


“and I do for myself, my heirs, executors and ad¬ 
ministrators, covenant with said Flynt, his heirs 
and assigns, * * * that I will not open or 

work, or allow any person or persons to open or 
work any quarry or quarries on my farm or prem¬ 
ises in said Longmeadow.” 

By mesne conveyances the plaintiffs had become pos¬ 
sessed of the quarry conveyed to Flynt, and the defend¬ 
ants of the surrounding land referred to in the covenant. 
The defendants were quarrying stone on their land simi¬ 
lar to that quarried by the plaintiff and the latter there¬ 
upon brought their bill in equity for an injunction. 

Mr. Justice Holmes, after reviewing the author¬ 
ities based upon the distinction made by Lord Coke in 
Chudleigh’s case, 1 Rep. 120a; 122b, says: 

“In the main, the line between the two classes 
of cases distinguished by Lord Coke is sufficiently 
clear; and it is enough to say, that the present 
covenant falls into the second class, if either. 
Notwithstanding its place among the covenants 
for title, it purports to create a pure negative re¬ 
striction on the use of land, and, for the moment, 
we will take it as intended to do so for the benefit 
of the land conveyed. 

“The restriction is, in form, within the equitable 
doctrine of notice, * * *. But as the deed was 

recorded, it does not matter whether the plaintiff’s 
case is discussed on this footing, or on that of 
easement, if there is any difference so far as the 
present point is concerned. 
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“The question remains, whether, even if we make 
the further assumption that the covenant was valid 
as a contract between the parties, it is of a kind 
which the law permits to be attached to land in 
such a sense as to restrict the use of one parcel in 
all lands for the benefit of whoever may hold the 
other, whatever the principle invoked. For Equity 
will no more enforce every restriction that can be 
devised, than the Common Law will recognize as 
creating an easement every grant purporting to 
limit the use of land in favor of other land. The 
principle of policy applied to affirmative covenants 
applies also to negative ones. They must ‘touch or 
concern,’ or ‘extend to the support of the thing 
conveyed.’ * * * They must be ‘for the bene¬ 
fit of the estate,’ * * * or, as it is said more 

broadly, new and unusual incidents cannot be at¬ 
tached to land, by way either of benefit or burden. 

“The covenant under consideration, as it stands 
on this report, falls outside the limits of this rule, 
even in the narrow form. In what way does it 
extend to the support of the plaintiff’s quarry? 
It does not make the use or occupation of it more 
convenient. It does not in any way affect the use 
or occupation; it simply tends indirectly to in¬ 
crease its value, by excluding a competition from 
the markets for its products. If it be asked, what 
is the difference in principle between an easement 
to have land unbuilt upon, such as was recognized 
in Brooks vs. Reynolds, 106 Mass. 31, and an ease¬ 
ment to have a quarry left unopened, the answer 
is, that whether a difference of degree or kind, the 
distinction is plain between a grant or covenant 
that looks to direct physical advantage in the oc¬ 
cupation of the dominant estate, such as light and 
air, and one which only concerns it in the indirect 
way which we have mentioned. 

“Again this covenant illustrates the further 
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meaning of the rule against unusual incidents. If 
it is of a nature to be attached to the land, as the 
plaintiff contends, it creates an easement of 
monopoly;—an easement not to be competed with, 
—and in that interest alone a right to prohibit an 
owner from exercising the usual incidents of prop¬ 
erty. It is true that a man could accomplish the 
same results by buying the whole land, and regu¬ 
lating production. But it does not follow, because 
you can do a thing in one way, that you can do it 
in all; and we think that, if this covenant were 
regarded as one which bound all subsequent own¬ 
ers of the land to keep its products out of com¬ 
merce, there would be much greater difficulty in 
sustaining its validity than if it should be treated 
as merely personal in its burden. Whether the 
latter is its true construction as well as its only 
legal operation, and whether, so construed, it is or 
is not valid, are matters on which we express no 
opinion. Bill dismissed.” 

In Taylor vs. Owen, 2 Blackf. (Ind.) 301, the facts were 
that Owen, one of the defendants, being the owner in fee 
simple of the Town of New Harmony, and having a mer¬ 
cantile establishment there, sold his business to the com¬ 
plainant, Taylor, leased him the buildings in which the 
business had been carried on, and agreed in the lease that 
he should have the exclusive right of keeping a store in 
the town for ten years. 

After the complainant had taken possession, Owen 
leased another house and lot in the town for three years 
to Rogers, a defendant, without any restrictions as to 
trade, except that he should not sell spirituous liquors. 
Rogers afterwards sublet a part of the house to one 
Moffatt, another defendant, who commenced the vending 
of merchandise. 

Previous to the date of his lease, Moffatt had notice 
of the contract between Owen and the complainant, and 
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Rogers had notice of it also before Moffatt offered his 
goods for sale. The object of the bill in this case was to 
obtain a perpetual injunction against Moffatt, the claim 
for this injunction being founded on the covenant of 
Owen that the plaintiff, Taylor, should have, for ten 
years, the exclusive right to keep a store in that town. 

The court held, in dismissing the bill, that the idea of 
the complainant that the covenant in question was a con¬ 
veyance to him of the exclusive right of vending mer¬ 
chandise in New Harmony, cannot be sustained, and said: 

“Such a right of the proprietor of real estate to 
carry on trade upon his premises cannot be made 
the subject of a separate conveyance, so as to pre¬ 
vent the subsequent holder of the property, with¬ 
out his own agreement, from pursuing his lawful 
business there. This covenant between Owen and 
Taylor is entirely of a personal nature. It neither 
runs with the land of the covenantor, nor does it 

create any lien thereon, either legal or equitable. 
* * * 

“We put out of view the question of notice in this 
case. We consider the mere circumstance of a 
lessee’s having notice of a covenant like the pres¬ 
ent, to be of no more consequence to his interest in 
the premises than his knowledge of the lessor’s 
having contracted a debt would be. A bona fide 
vendee or lessee of real property for a valuable 
consideration has nothing to do with these personal 
contracts. * * * 

“Owen himself, who is owner of the reversion, 
cannot restrain him from the vending of merchan¬ 
dise; much less can Taylor, the complainant, who 
has no pretense to any interest whatever in the 
property. If the covenant between Owen and Tay¬ 
lor respecting the exclusive right referred to, be 
valid—as to which we give no opinion—Taylor’s 
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remedy is by suit at law against Owen for breach 
of contract.” 

In the case of Tardy VS. Creasy , 81 Va. 553; 59 Am. 
Rep. 676, one Tolbert conveyed to A. H. Tardy 5Vk 
acres of land at a certain railway junction. Tolbert owned 
about 368 acres around the junction. He covenanted in 
the deed with Tardy that Tardy was to have the exclu¬ 
sive mercantile privilege at, In and around the junction, 
and agreed to forfeit $500.00 for any breach thereof by 
him. Subsequently Tolbert conveyed, with general war¬ 
ranty to Tardy, the exclusive right to sell wares, goods 
and merchandise, and other rights on said 5 acres, or 
on any lands or land subsequently purchased by said 
Tardy. 

Tardy conveyed a half interest to S. C. Tardy, Jr. Tol¬ 
bert conveyed one acre of the 368 acres to Roach with 
general warranty, “restricting, however, Roach from any 
mercantile privileges, the same having been heretofore 
conveyed to A. H. Tardy.” Roach conveyed, without re¬ 
striction, to the appellee Creasy, the said one acre parcel 
of land bought by him. Creasy established a mercantile 
business on the land. The court held, in dismissing the 
bill, that 

“Tolbert had the right to make this contract for 
himself, and for his land, so long as he held it, 
indeed, he had the right to bind his estate, real 
and personal, to these covenants, so long as he held 
it; but passing out of his hands to a purchaser, can 
he annex these covenants to the land forever in 
the hands of all future holders? We think not. 

* * * They cannot be held to be easements. 

* * * They are not covenants which can be 
held to be of such a nature as to impress them¬ 
selves on the land burdened, for the benefit of 
some other property; they are covenants collateral 
to the land merely—personal covenants which can- 
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not be annexed to the land. * * * We think 

the covenants upon which this case rests are col¬ 
lateral merely—purely personal—not touching the 
land; that they are void as in general restraint of 
trade, and are against public policy and not such 
as the law will recognize or enforce, and which are 
incapable of being annexed to the land. The ap¬ 
pellee holds title to the land in question by deed 
without restriction, and he cannot be affected by 
the merely personal covenants between Tolbert and 
Creasy.” 

♦ 

In Napa Valley Wine Co. VS. Boston Block Co. et al, 
44 Minn. 130; 20 Am. St. Rep. 562; 46 N. W. 239, the 
purpose of the action was to have the defendants enjoined 
from selling intoxicating liquors in a certain building in 
Minneapolis. One Whitten was the owner of the Boston 
Block and of a building contiguous thereto. Through his 
agent he contracted in July, 1887, with a certain partner¬ 
ship, Scrimgeour & Gross, engaged in selling liquors, for 
leasing to them the contiguous building. The lessee pro¬ 
posed by letter as a condtiion of the lease, that the lessor 
should not rent any part of the Boston Block for the sale 
of liquors. 

An answer was returned by letter, the import of which 
may be deemed to be an acceptance of that condition. 
These letters were by agreement attached to the lease. 
In September, 1887, Whitten sold the Boston Block and the 
leased contiguous building to the defendant in this case. 
In May, 1888, the lessees of the contiguous building as¬ 
signed to this plaintiff its lease. In April, 1889, the de¬ 
fendant, the Boston Block Co., having notice of the con¬ 
dition above referred to, leased the basement of the 
Boston Block to the Germania Brewing Co. and Peter 
Zahlen, the other defendant in this case, said premises to 
be used for the sale of intoxicating liquors. 

The court held that 





17 


“a sufficient reason why those defendants should 
not be enjoined from this lawful use of the leased 
premises is the fact that they were not legally af¬ 
fected by the contract stated in the complaint, to 
have been made between the plaintiff’s assignors 
and Whitten. They were not parties nor privies in 
respect to that contract. Even if their lessors had 
become legally obligated by contract with other 
parties, not to let those premises for such purpose, 
that did not concern the defendants, the Brewing 
Co. and Zahlen. The alleged agreement of the 
lessor, in connection with the lease of the building 
No. 308, not to let the other premises for a like 
purpose, did not charge the estate, the Boston 
Block Co., with that restriction in respect to its 
use so as to affect the rights of lessees of the latter 
premises.” 

In Brewer VS. Marshall, 19 N. J. Eq. 537, one George 
Cheeseman was originally the owner of the lands now 
owned by Brewer and by the respondent Marshall. In 
February, 1841, he conveyed to the grantor of the appel¬ 
lant Marshall the lands now held by the latter. This land 
was purchased for the purpose of extracting marl there¬ 
from. In the deed there was a covenant as follows: “The 
said George Cheeseman, his heirs or assigns, are not to 
sell any marl, by rood or quantity, from off his premises 
adjoining the above property.” 

The tract described in this covenant is now owned by 
the respondent Marshall, who, notwithstanding the cove¬ 
nant just quoted, has exercised, and still claims, the right 
to sell marl therefrom. Chief Justice Beasley held 
that the bill should be dismissed as being against public 
policy, and in restraint of trade; and during the course 
of his opinion, said: 

“But if this complainant is to be relieved, then 
in Equity we have an opposite rule, that all cove- 
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nants touching land, which are known to the pur¬ 
chaser, at the time of the transfer to him, become 
attached to the land, and will descend with the 
title, under similar conditions to the remotest 
alienee. The extent of such a doctrine is this: 
that the owner of land may impress upon it any 
of his notions, and Equity will see that the land 
shall retain such impress in the hands of every 
subsequent purchaser.” 

In order to facilitate the free and unrestricted trans¬ 
mission of title to land, the courts have seized upon any 
circumstance, however slight, in order to free the prop¬ 
erty from the restriction as to its use. If the covenant 
is vague in any respect or capable of more than one con¬ 
struction, the decision has been opposed to its validity, 
as the following cases will show: 

In Cole VS. Seamonds, 104 S. E. 747 (W. Va., 1920), 
an owner of land conveyed a part of it to another for coal 
mining purposes and by a covenant or clause in the deed, 
agreed not to use the remaining portions (surface rights) 
for mercantile purposes and that no intoxicating drinks 
should be sold thereon. The covenantor conveyed the 
surface rights to another without any restriction as to 
use and the purchaser who took without any notice of 
restriction, rented a building thereon to be conducted 
as a general mercantile store. In a suit for injunction, 
the Supreme Court of Appeals of West Virginia said: 

“As personal covenants between the original 
grantor and grantee, the restrictions thus im¬ 
posed might have been valid and enforceable, but 
to give them the force of equities binding and re¬ 
stricting the use of the land indefinitely, no mat¬ 
ter into whose hands the properties may pass, pro¬ 
vided the alienees took with actual or constructive 
notice, is a matter of material difference. Greater 
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latitude has been accorded by the courts to prop¬ 
erty owners with respect to the restrictions which 
they are permitted to impose upon the use of ad¬ 
joining or inhabited property. But as noted 
above, the limitations ordinarily tend towards the 
physical or normal advantage of the property it¬ 
self either by way of improving the appearance 
of the neighborhood or district in which the prop¬ 
erty is situated, or by way of preventing the entry 
of noisy, disorderly or otherwise obnoxious busi¬ 
ness or establishments into a quiet and orderly 
section, and it must always be borne in mind that 
any doubt as to the purpose, propriety or validity 
of restrictions limiting the use of property are 
always resolved in favor of its free and unre¬ 
stricted use by the vendee.” 

The ruling of the court, therefore, was that inasmuch 
as the declared purpose of the covenant was to prevent 
the presence of mercantile establishments, not because 
such form of business was obnoxious, but because of the 
class of people who perchance might congregate there, 
it was a restriction binding only on the original parties 
and a Court of Chancery would not lend its coercive 
power to enforce such restrictions against subsequent 
alienees. 

Again in Postal Telegraph-Cable Co. vs. Western 
Union Telegraph Co., 155 Ill. 335 (1895), the facts were 
these. In a lease of the premises to the Postal Tele¬ 
graph Co. there was a provision that “during such term 
the lessor will not lease offices in said building to any 
other telegraph company for use as a telegraph office 
without the consent of the lessee.” The lease was re¬ 
corded. Subsequently the Western Union Telegraph Co. 
purchased the premises subject to existing leases. After 
making the contract and before receiving the deed or 
paying the purchase money, counsel for Western Union 
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examined the lease and advised that company that the 
restrictive covenant could not be enforced against it. 
Bill for injunction was filed. The Supreme Court of Illi¬ 
nois, Phillips, J., rendered the decision which quoted with 
approval from the case of Hutchinson vs. Ulrich, 145 Ill. 
336, where the court said: 

“In this country real estate is an article of 
commerce. The uses to which it should be de¬ 
voted are constantly changing as the business of 
the country increases, and as it does new ones are 
developed. Hence it is contrary to the well-recog¬ 
nized business policy of the country to tie up real 
estate where the fee is conveyed with restrictions 
and prohibitions as to its use, and hence in con¬ 
struction of deeds containing restrictions and pro¬ 
hibitions as to the use of property by the grantee, 
all doubts should as a general rule be resolved in 
favor of the free use of the property as against 
restrictions.” 

It was therefore held that the lease did not prevent 
the owner of the building from using it or the offices 
therein for the purposes of a telegraph office, and when 
the Western Union acquired title to the building it had 
the right to use offices therein as a telegraph office, and 
in so doing was not violating any covenant of the lease. 

In Rubel Brothers vs. Dumont Coal & Ice Co., 182 N. 
Y. Supp. 204 (1920), the facts were that an owner of 
land in consideration of $1.00 and other good and val¬ 
uable considerations, covenanted not to use or permit his 
property to be used for the wholesale or retail coal or 
ice business, and that no structures should be erected 
thereon for the transacting of such business until Jan¬ 
uary 1, 1937. The court said: 


“The law does not permit the owner of real es- 
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tate to contract in matters affecting title as he 
sees fit. He cannot create new kinds of easements 
or covenants running with the land which are not 
authorized or recognized at law. Although a 
court of equity is not controlled entirely by the 
strict rules of law relating to easements and such 
covenants and will depart therefrom if the equities 
of the particular case require, it will never inter¬ 
fere by way of injunction or in any manner to 
enforce restrictive covenants when convinced that 
they should receive no support or countenance at 
law because contrary to its policy and in conflict 
with public interest. * * * The covenant 

does not restrict the Empire City Coal Co., its 
successors or assigns, personally from carrying on 
a coal or ice business, but attempts to restrict the 
use of a piece of real estate for a coal or ice busi¬ 
ness. Because of the location of the real estate, 
the enforcement of the restriction would give 
plaintiffs the monopoly so far as the business of 
the local small coal dealers was concerned and in 
consequence the poor people of a crowded city 
district would be deprived of the benefit which 
would accrue from the carrying on of a competi¬ 
tive coal business on the property.” 

Judgment dismissing the complaint. 

In Kemp vs. Bird , 5 Ch. D. 549, (cited with approval 
in Postal Telegraph-Cable Co. vs. Western Union Tele¬ 
graph Co., supra), a party leased premises for use as 
a coffee house with a covenant that he would not “de¬ 
mise or let any house on the same street for a like use 
during the term.” Afterwards the lessor leased to one 
Slye another house on the same street with a covenant 
not to engage in any business without the lessor’s con¬ 
sent, and Slye with the lessor’s consent assigned to God¬ 
frey who established a coffee house thereon. In a suit 
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for injunction Lord Justice James held that the cove¬ 
nant was that the grantor would not let or demise and 
not that he would not permit it to be used as a coffee 
house and hence refused an injunction. 

In Clark vs. Devoe , 124 N. Y. 120, the covenant was 
that the covenantor for himself, his heirs, executors, 
administrators and assigns, does hereby “covenant that 
he will not erect or cause to be erected on said lot No. 22, 
Tenth Street, any building which shall be regarded as 
a nuisance, or which shall be occupied for any purpose 
which shall render it a nuisance.” A building was 
erected on the lot which was afterwards used for a livery 
stable and so used, according to the verdict of the jury, 
as to constitute a nuisance. The court said that Devoe 
“did not agree that his executors or administrators would 
not build, but only that he would not build. He used no 
words that connected anyone except himself with the re¬ 
striction against building or that imposed an obligation 
in that regard upon any other person.” And further on 
the Court said: 

“A strained construction that had no founda¬ 
tion to rest upon except the single word ‘assigns’ 
used in a descriptive or unsubstantial way, could 
not be resorted to when it involves a serious re¬ 
sult to the grantor with but slight benefit to the 
grantee, because it is improbable that under such 
circumstances such a result was intended.” 

Judgment against plaintiff. 

Fenton VS. Crook, 102 Atl. 834 (N. J. 1918) involved 
these facts: In January, 1916, Mr. Crook owned three 
parcels of land situated on three of the four corners at 
the intersection of Berkman Street and South Avenue, 
Plainfield, New Jersey. On one corner there was a build¬ 
ing containing three stores, one of which directly on the 
corner he himself operated as a grocery store. Next to 
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it was a butcher shop and third from the corner was a 
store containing a barber shop. Crook sold his grocery- 
business and leased to the purchaser the premises with 
a covenant that he (the lessor) agreed not to rent or 
lease to any other person the other properties on the 
corner of Berkman Street and South Avenue now owned 
by him as a grocery business during the term of this 
lease. 

In April, 1917, Mr. Crook leased the store adjoining 
the one covered by the lease which had formerly been 
used as a butcher shop and which was situated next 
to the corner, to James Butler, Inc., for the purpose of 
being used for the grocery business. Thereupon plain¬ 
tiff filed his bill for injunction, and the question was 
whether this was a breach of the covenant. 

The court (Stevens, V. C.) held that the building 
leased was not technically on the corner; that while it 
was in the same building, it was on a different lot. He 
then concluded with this language: 

“No doubt had it occurred to Fenton that the 
butcher shop might in the future be let as a gro¬ 
cery, he might have asked to have the covenant 
enlarged, but judging from the language of the 
lease, competition from this quarter was not 
thought of. At all events it was not in unambigu¬ 
ous language provided against. It is a well-estab¬ 
lished rule that in cases where the right of the 
complainant to enforce a restrictive covenant is 
doubtful, to doubt is to deny. ‘Courts of Equity' 
says Mr. Justice Garrison in Fortescue vs. Car- 
roll, 76 N. J. Eq. 584, Ann. Cas. 1912 A-79, ‘do 
not aid one man to restrict another in the uses 
to which he may put his land unless the right to 
such aid is clear. * * * Restrictive covenants 

must not be vague or uncertain.' Judged by this 
rule, complainant's bill must be dismissed." 
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III 

Defendants took the premises without notice of the 
restriction. 

On the question of the enforcement of the restrictive 
covenants in the case of subsequent grantees, all the au¬ 
thorities agree that there must be notice, actual or con¬ 
structive, of the restriction. 

Los Angeles Terminal Land Co . vs. Muir , 136 
Cal. 36, 68 P. 308. 

Berryman vs. Hotel Savoy Co., 160 Cal. 559, 117 
P. 677, 37 L. R. A. (N. S.) 5. 

Judd vs. Robinson, 41 Colo. 222, 92 P. 724, 124 
A. S. R. 128, 14 Ann. Cas. 1018. 

Appellant relies on the case of Newbold vs. Peabody 
Heights Co., 70 Md. 493, 17 Atl. 372, 3 L. R. A. 579, 
from which he quotes at length on pages 12 and 14 of 
his brief. The greater part of the quotation, however, 
consists of a discussion of and quotations from the lead¬ 
ing case of Tulk vs. Moxhay, 2 Phill. Ch. 774. In this 
case, known as the Leicester Square case, plaintiff being 
the owner in fee of a vacant piece of ground in Leicester 
Square, as well as several houses forming the square, 
sold a piece of ground by the description of Leicester 
Square Garden or Pleasure Grounds, and the deed of 
conveyance to one Elms in fee contained a covenant by 
Elms for himself, his heirs, etc., that Elms would keep 
and maintain said piece of ground in its then form as 
a square garden or pleasure ground uncovered by any 
buildings. The land passed into the hands of defendant, 
whose purchase deed contained no similar covenant, but 
who admitted he purchased with notice of the covenant. 
On a suit to enjoin proposed buildings on the Square, 
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Lord Cottenham, Chancellor, said: 

“If an equity is attached to property by the 
owner, no one purchasing with notice of that 
equity can stand in a different situation from 
the party from whom he purchased.” 

In London & S. W. Ry Co. vs. Gomm, 20 Ch. D. 583, 
Jessel, Master of the Rolls, said: 

“The covenant in Tulk vs. Moxhay was affirma¬ 
tive in its terms, but was held to imply a nega¬ 
tive. The purchaser took the estate subject to 
equitable burdens with the qualification that if 
he acquired the legal estate for value without no¬ 
tice he was freed from the burden.” 

Lord Cottenham in Tulk vs. Moxhay did speak of “an 
equity attached to the land by the owner” but the real 
liability of the assignee seems to depend solely upon the 
fact that he takes with notice of the restrictive covenant. 

In Sjoblom vs. Mark, referred to above in this brief, 
the court discussed the principle of Tulk vs. Moxhay and 
stated as follows: 

“The terms ‘equity in the lands' and ‘equity at¬ 
tached to the land' as employed in several of the 
decisions, lead to some confusion. It will be seen, 
however, that whatever equity may be said to at¬ 
tach to the land, enforceable against subsequent 
grantees, arises only in cases where the covenant 
is contained in some deed in the chain of title. In 
such a case the grantee is charged with construc¬ 
tive notice and is presumed to have taken the 
title subject to the covenant.” 
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In the case at bar, the defendant Welte took the prop¬ 
erty by a deed and under a contract to sell, giving no 
notice of the existence of the restriction. He testified 
he had no notice until the latter part of July when he 
received a communication from the plaintiff company. 
The defendant Sanitary Grocery Co. in its answer and 
in the affidavits attached thereto and in the testimony 
of Mr. Yonker, shows that it had no notice, actual or 
constructive, of the covenant. 

IV 

A discussion of Chevy Chase Land Company vs. 
Poole and other authorities cited by the plaintiff. 

Counsel for the A. & P. contend in a rather elaborate 
argument that the facts in the case of Chevy Chase Land 
Co. vs. Poole , 48 App. D. C. 400, were identical with those 
in the present case, and that the ruling in that case should 
apply in the case at bar. Analysis of the facts will show 
that it has no relation to this case whatever. Any com¬ 
parison of the cases will show that there are serious 
divergencies in the facts. 

In the Chevy Chase case there were oral and written 
representations amounting to a collateral parol agree¬ 
ment to subject the property on the west side of Con¬ 
necticut Avenue belonging to the company to the same 
restrictions which it had imposed on the lots sold on 
the east side of that street. These restrictions affected 
all alike and inured to the mutual improvement of the 
property of the owners. This was a restriction affecting 
not one piece or parcel of land, but a general scheme or 
plan. It was not binding for the term of a one-year 
lease with a possibility of renewal, but was binding for 
all time. The decision of the court below as affirmed by 
this Honorable Court restrained the defendant Chevy 
Chase Land Co. from doing that which it promised not 
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to do. In other words, as the counsel for the A. & P. 
has stated in his brief, “it was nothing but a plain case 
of estoppel.” In the Chevy Chase Land Co. case, the de¬ 
fendant Sanitary Grocery Co. had no vested interest; 
had not taken possession of the premises—in fact the 
premises had not been built; had merely an agreement 
to lease a store thereafter to be erected. It is a well- 
known principle that equity will not specifically enforce 
agreements for the erection of buildings. It was not 
shown in the Chevy Chase case that the proposed tenant 
had invested a single dollar, so there were no vested 
rights to be cut off. The decision of the court prevented 
violation of covenants by the original covenantor not to 
act contrary to an express agreement and in no sense 
were the rights of subsequent owners taking without no¬ 
tice involved. 

In the case at bar, how different are the facts involved. 
Here the covenant in the lease with the A. & P. is a cove¬ 
nant in a document not recorded and without the open 
and notorious agreement affecting the Chevy Chase prop¬ 
erties as to which all the world had cognizance. The 
covenantor Dawson has parted with title to the reversion, 
and his grantee and the lessee of his grantee, the defend¬ 
ant Sanitary Grocery Co., have taken without notice 
thereof. They have entered into possession of the prop¬ 
erty and expended moneys in the improvement and altera¬ 
tions thereof. Their rights are not inferior to the rights of 
the plaintiff, but are equal if not superior. Relief to 
the covenantee, A. & P. would result in damage to the 
lessee, Sanitary Grocery Co. Instead of a general 
scheme or plan affecting the property owners of an en¬ 
tire district, here we have a non-competitive clause in 
an unrecorded lease as to which no one had notice and 
as to which the defendant Sanitary Grocery Co. would 
have no means of obtaining notice as it was not covered 
in the chain of title. Instead of a covenant for the benefit 
of all property alike, there is a mere provision restricting 
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competition with the tenants of one parcel, a provision 
for a monopoly in a small district. 

Upon all the facts of the two cases, we are unable to 
see where the decision in Chevy Chase Land Co. vs. 
Poole has any bearing on the question now presented for 
decision. 

The other cases cited by the appellant are equally not 
in point. 

Newbold VS. Peabody Heights Land Co., 70 Md. 493, 
17 Atl. 372, was a case similar to the Chevy Chase Land 
Co. case. It involved an agreement between a land 
owner and an incorporated company, his lessee, that 
certain restrictive covenants as to building lines, erec¬ 
tion of factories, saloons, etc., should be binding upon 
the lessee and its assigns. It was held these covenants 
were binding upon purchasers with notice. The court 
held further that Newbold had notice of the restriction 
which was contained in the record of an equity suit af¬ 
fecting the land. This case restricted the use of premises 
conveyed, not those retained and was part of the “general 
scheme or plan,” similar to the Chevy Chase Land Co. 
case. 

Columbia College vs. Lynch, 70 N. Y. 440, 26 Am. Rep. 
615, is similar. There the court said: 

“Each successive grantee from Beers, the cove¬ 
nantor, down to and including the defendant 
Lynch, the present owner, not only had notice of 
the covenant and all equities growing out of the 
same, but take their title in terms subject to it 
and impliedly agreed to observe it.” 

Hills vs. Miller, 3 Paige 254, is to the same effect, 
dealing with notice of an equitable claim. 

Standard Fashion Co. vs. Siegel Cooper Co., 157 N. Y. 
60, is not in point in this case. This was an action for 
specific performance of a contract of the Siegel Cooper 
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Co. with plaintiff to allow plaintiff to operate a depart¬ 
ment in defendant’s store in which only patterns of the 
plaintiff company should be sold, and a further covenant 
not to sell throughout the store the patterns of any 
other company. It appears that after the making of the 
agreement the defendant not only continued the sale of 
the Butterick patterns, but refused to carry out the 
agreement with the plaintiff to sell its own patterns in 
the store. An order granting an injunction was affirmed. 
This is an ordinary specific performance case in which 
notice to third parties is not involved directly. This 
would be in point if Dawson had made the lease in vio¬ 
lation of his covenant. 

Waldorf-Astoria Segar Co. vs. Salomon , 109 App. Div. 
65, is a similar holding where the covenantor was en¬ 
joined from directly breaking his covenant. 

Brigg vs. Thornton , (1904) 1 Ch. 386, is hardly in 
point in this case. There a landlord let premises to a 
fine art dealer with covenant not to let any other por¬ 
tion of said arcade for the trade or business hereinbe¬ 
fore mentioned to be carried on by the tenant, subse¬ 
quently letting other premises to be used in the business 
of book selling and stationery. The second tenant be¬ 
gan dealing in pictures, Christmas cards, etc., and it 
was contended that this violated the covenant. While 
admitting that this was so, the court held that the cove¬ 
nant was only against letting and not using or permit¬ 
ting to be used; hence it granted an injunction against 
the landlord as to future lettings and refused an injunc¬ 
tion against the second tenant. 

The other cases cited by the appellant are predicated 
on the question of notice, and in none of them is it shown 
that a personal obligation by the landlord can be enforced 
against subsequent grantees and their tenants taking 
without notice. 
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V 

The testimony of Welte as to an offer to release the 
defendant from its lease of the premises was properly 
excluded. 

The plaintiff called the defendant Welte as a witness, 
read to him paragraph 6 of defendant Welte’s answer 
wherein he stated he had expressed a willingness to re¬ 
lease the Sanitary Grocery Co. from the provisions of 
its lease with him for the purpose of avoiding litigation 
and not as a recognition of the effect of the restrictive 
provision in the A. & P. lease. (R. p. 44.) Welte stated 
that he went to see the officers of the Sanitary Grocery 
Co. about a week after July 20th, the date of his receiv¬ 
ing a letter from the A. & P. calling attention to their 
covenant. (R. p. 44.) A question calling for the con¬ 
versation was objected to by both counsel for Welte and 
counsel for the Sanitary Grocery Co., and the objection 
was sustained. 

The record shows that the Sanitary Grocery Co. took 
possession of the premises and began making repairs 
and alterations incident to its occupancy as a retail gro¬ 
cery store on July 18th. (R. pp. 17 and 24.) The con¬ 

versation, sought to be elicited, therefore, occurred about 
nine days after the Sanitary took possession. 

This defendant, the Sanitary, denied in its answer 
that the defendant Welte ever made to it an offer to re¬ 
lease it and to reimburse it for expenses. (R. p. 18.) If 
Welte had approached this defendant with such a sug¬ 
gestion, it could have been nothing more than a sugges¬ 
tion by one defendant to another that an offer of com¬ 
promise should be made. This would be clearly incom¬ 
petent, at least so far as this defendant, the Sanitary, 
is concerned. And the court so ruled. 


31 


CONCLUSION 

We have attempted here to give the several subjects 
involved the treatment which their importance demands, 
and we confidently assert that upon the showing made 
and authorities cited and discussed, the decree of the 
court below should be affirmed. 

Respectfully submitted, 

E. F. COLLADAY, 
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